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Court of Appeals of the District of Columbia 


No. 4516. 

Browning & Baines, Inc., a Corporation, et al.,j Appellants, 


vs. 


The Norfolk & Washington Steamboat Company, a Cor¬ 
poration, et al. 


a 


i 

Supreme Court of the District of Columbia. 

In Equity. 


No. 42984. 

I 

Browning & Baines, Inc., a Corporation, plaintiff, 

vs. 

The Norfolk & Washington Steamboat Company, a Cor¬ 
poration; Caledonia Insurance Company of Scotland, a 
Corporation; American Alliance Insurancd Company of 
New York, a Corporation; Aetna Insurance Company, a 
Corporation; London & Lancashire Fire Insurance Co. 
of Liverpool, England, a Corporation; Fidelity-Phenix 
Fire Insurance Company of New York, a Corporation; 
The Home Insurance Company of New Yoyk, a Corpora¬ 
tion; Providence Washington Insurance Company, a 
Corporation; The Hanover Fire Insurane^ Company of 
New York, a Corporation; National Fire Insurance Com¬ 
pany of Hartford, Conn., a Corporation, Djefendants. 

United States of America, 

District of Columbia, ss : 


Be it remembered that in the Supreme Co^irt of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
tract, at the times hereinafter mentioned, the following 

1—4516a 
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papers were filed and proceedings had, in the above entitled 
cause, to wit: 

1 Bill of Complaint. 

Filed August 18, 1924. 

In the Supreme Court of the District of Columbia 

In Equity. 

No. 42984. 

\ 

Browning & Baines, Inc., a Corporation, Plaintiff, 


vs. 

The Norfolk & Washington Steamboat Company, a Cor¬ 
poration; Caledonia Insurance Company of Scotland, a 
Corporation ; American Alliance Insurance Company of 
New York, a Corporation; Aetna Insurance Company, a 
Corporation; London & Lancashire Fire Insurance Co. 
of Liverpool, England, a Corporation; Fidelity-Phenix 
Fire Insurance Company of New York, a Corporation; 
The Home Insurance Company of New York, a Corpora¬ 
tion; Providence Washington Insurance Company, a 
Corporation; Hanover Fire Insurance Company of 
New York, a Corporation; National Fire Insurance Com¬ 
pany of Hartford, Conn., a Corporation, Defendants. 

To the Supreme Court of the District of Columbia: 
Plaintiff states as follows : 

1. The Plaintiff, Browning & Baines, Inc., is a corpora¬ 
tion duly organized and existing under the laws of the 
United States relating to the District of Columbia and 
brings this suit in its own right. 

2. The defendants, The Norfolk and Washington Steam¬ 
boat Company, Caledonia Insurance Company of Scotland, 
American Alliance Insurance Company of New York, Aetna 

Insurance Company, London & Lancashire Fire In- 
2 surance Company of Liverpool, England, Fidelity- 
Phenix Fire Insurance Company of New York, The 
Home Insurance Company of New York, Providence Wash- 


NOEFOLK & WASHINGTON STEAMBOAT COMPANY. 


ington Insurance Company of New York, The Hanover 
Fire Insurance Company of Hartford, Connecticut, and 
National Fire Insurance Company of Hartford, Connecticut, 
are each a corporation duly licensed to do and doing fire in¬ 
surance business in the District of Columbia ^nd having an 
agent in charge thereof; that the defendant the Norfolk and 
Washington Steamboat Company is sued as the insured 
named in the certain policies of fire insurance hereinafter 
mentioned, and the remaining defendants arc sued in their 
own right as the insurers named respectively in said 
policies of fire insurance. 

3. That heretofore, on or about the first day of June, 
1923, the said defendant insurance companies, respectively, 
in consideration of certain premiums, at the regular rates 
charged for full and unqualified coverage, paid or to be 
paid by the defendant the Norfolk and Washington Steam¬ 
boat Company, issued their certain fire insurance polices 
to the said Norfolk and Washington Steamboat Company, 
all in substantially the same form, whereby they respec¬ 
tively insured the said the Norfolk and Washington Steam¬ 
boat Company and its legal representatives! to the extent 
of the actual cash value thereof, for the teijm of one year 
from the 1st day of June, 1923, at noon, to |the 1st day of 
June, 1924, at noon, against all direct loss hnd damage by 
fire, to, among other things, 44 freight of every description” 
while contained in the two-story and attic frame, slate roof, 
building and the one-story, frame, corrugated iron, metal 
roof building, adjoining and communicating, occupied 
3 or leased by the said the Norfolk ahd Washington 
Steamboat Company for offices, whayf, warehouses, 
freight sheds, store-rooms, boiler-room and machine shop, 
situate Nos. 1101-1107 Seventh Street, Southwest, in the 
City of Washington, District of Columbia, the said several 
policies being for amounts as follows: 

Caledonia Insurance Company of Scotland. |. $2,500 

American Alliance Insurance Company of New 

York . 2,750 

-ZEtna Insurance Company: 

One policy for.! $8,000 

One policy for.I 4,000 


12,000 
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London & Lancashire Fire Insurance Company of 

Liverpool, England . 1,500 

Fidelity-Phenix Fire Insurance Company of New 

York. 2,500 

The Home Insurance Company of New York. 5,000 

Providence Washington Insurance Company. 4,500 

The Hanover Fire Insurance Company of New 

York. 1,000 

National Fire Insurance Company of Hartford, 

Conn. . 5,500 


Total. $37,250 


it being provided in each of said policies that such policy 
covered pro rata of $20,000 on the said item of freight of 
every description, that is to say, that the total insurance 
on said item of freight of every description was $20,000 in 
which each of said insurance companies was to participate 
pro rata according to the said amounts of insurance written 
by them respectively. 

4. That on or about the 26th day of January, 1924, the 
said buildings mentioned in said fire insurance policies and 
the contents of said buildings, were totally destroyed by fire 
and among the contents of said buildings so totally de¬ 
stroyed by fire was certain freight, to wit, 318 bags of 
coffee, of the value, to wit, of $5,980, which said coffee was 
the property of the plaintiff and had been transported as 
freight by the said the Norfolk and Washington Steamboat 

Company to its said wharves in the city of Washing- 
4 ton, District of Columbia, and unloaded from its cer¬ 
tain steamboats and deposited in one or both of said 
buildings mentioned in said fire insurance policies, the said 
318 bags of coffee being part of a larger amount which had 
been so transported by said steamboat company and un¬ 
loaded and deposited and which by the plaintiff was being 
removed in quantities from day to day when said fire 
occurred. 

5. That by the terms of said policy the insured was re¬ 
quired to give immediate notice in writing to the insurer 
of loss or damage and within sixty (60) days after the fire 
render to the insurer a proof of loss in manner and form as 
set forth in said policies, which said conditions were duly 









NORFOLK & WASHINGTON STEAMBOAT COMPANY. 5 

performed by the said defendant the Norfolk and Washing¬ 
ton Steamboat Company by giving such immediate notice 
in writing and by rendering to the said defendant insurance 
companies proofs of loss wherein were duly ijncluded the 
plaintiff’s said 318 bags of coffee, together with other 
freight in said buildings destroyed in said firej, and there¬ 
after the defendant insurance companies made settlement 
with the defendant the Norfolk and Washington Steam¬ 
boat Company for loss of such freight, other thgn the plain¬ 
tiff’s said coffee, in the sum of, to wit, $15,846.09, which 
amount the defendant the Norfolk and Washington Steam¬ 
boat Company received and distributed among the owners 
of such other freight; but the defendant insurance com¬ 
panies neglected and refused, and still refuse, to make any 
settlement with the defendant the Norfolk and Wash- 
5 ington Steamboat Company for or on account of the 
loss of the plaintiff’s said 318 bags o£ coffee, con¬ 
tending that the said several fire insurance policies did not 
cover such freight as property but only the defendant the 
Norfolk and Washington Steamboat Company’s interest in 
or legal liability for such freight and that thle said steam¬ 
boat company had no interest in said 318 bags of coffee and 
was under no legal liability for the loss thereof, and basing 
such contention as to the extent of coverage of said policies 

upon the following clause in each of said policies, viz: 

l 

4 ‘This entire policy shall be void, unless otherwise pro¬ 
vided by agreement in writing added hereto, (a) if the in¬ 
terest of the insured be other than unconditional and sole 
ownership; ” I 

and a certain clause in a rider or indorsement attached 
to each of said policies, viz: 

“In Trust or on Commission Clause. 

“This policy, when covering on merchandise and other 
personal property, shall also cover merchandise and other 
personal property, their own, or sold butj not removed; 
also on their interest in and on their legal liability for sim¬ 
ilar property held by them (as follows, viz:|) in trust or on 
storage of for repairs.” 
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6. But the plaintiff is advised and believes and, there¬ 
fore, avers that the said quoted clauses of the said fire in¬ 
surance policies do not limit the coverage thereof as con¬ 
tended by the defendant insurance companies but that, not¬ 
withstanding said clauses, the said fire insurance policies, 
and each of them, covered the plaintiff’s said 318 bags of 
coffee as freight and operated to entitle the defendant the 
Norfolk and Washington Steamboat Company to recover 
from said defendant insurance companies the full value of 

the plaintiff’s said coffee so destroyed in said fire, 

6 irrespective of any question of actual interest of said 
defendant steamboat company in said coffee, other 

than as bailee, or any question of legal liability of said de¬ 
fendant steamboat company to the plaintiff for the loss of 
said coffee in said fire. 

7. That the plaintiff has made demand upon the defend¬ 
ant the Norfolk and Washington Steamboat Company to 
enter suit against the several defendant insurance com¬ 
panies upon the said policies to recover thereunder for the 
benefit of the plaintiff the value of the plaintiff’s said 318 
bags of coffee destroyed in said fire, but that the defendant 
the Norfolk and Washington Steamboat Company has re¬ 
fused, and still refuses, to file such suit or suits, and the 
plaintiff is advised that it is entitled to have the liability 
of the defendant insurance companies under their said poli¬ 
cies for the loss of the plaintiff’s said coffee destroyed in 
said fire enforced for its benefit by such this bill in equity in 
order that the respective amounts for which each of the 
defendant insurance companies is liable under its said 
policy or policies may be determined and to the end that a 
multiplicity of suits may be avoided. 

And being without remedy at law, the plaintiff prays: 

1. That process may issue against each of the defend¬ 
ants named in the caption hereof requiring them and each 
of them to appear and answer the exigency hereof, and that 
they be required to produce and file with their answers a 
true copy of each of said fire insurance policies. 

7 2. That the liabilitv of each of the defendant in- 

mr 

surance companies under its said policy or policies 
for the loss of the plaintiff’s said coffee be decreed by this 
honorable court and the amount of such liability of each 
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i 

of the defendant insurance companies be ascertained and 
adjudicated and that the plaintiff may have a decree fixing 
the amount of such liability of each of the defendant in¬ 
surance companies and be awarded execution therefor as at 
law. 

3. That the defendant, the Norfolk and Washington 
Steamboat Company, be required to account to ^he plaintiff 
for so much of the moneys heretofore received by it from 
the defendant insurance companies on account of the said 
fire insurance policies as may be found to h^ve been so 
received by it as trustee for or for account of the plaintiff. 

4. And that the plaintiff may have such other or fur¬ 
ther relief as the premises warrant and to the court shall 
seem meet. 

WILLIAM C. PRENjTISS, 

Attorney foir Plaintiff. 

District of Columbia, ss: I 

7 

James E. Baines, being duly sworn, deposes and says 
that he is president of Browning & Baines, Incorporated, 
a corporation of the District of Columbia, and empowered 
to make this affidavit in its behalf; that he has read the fore¬ 
going bill of complaint and knows the contents thereof and 
that the matters and things therein stated ujpon personal 
knowledge are true and those stated upon informa¬ 
s’ tion and belief he believes to be true. 

JAMES E BAINES. 

I 

Subscribed and sworn to before me this 15" day of 
August, A. D. 1924. ! 

[seal.] FREDERICK G. UlJHAU, 

(Notary Public, D. C.) 

Stipulation. 

i 

Filed Oct. 14, 1924. 

i 

* # * # * f * 

i » 

It is hereby stipulated and agreed by afid between the 
parties hereto, through their respective counsel, that the 
policies of insurance issued by the insurance companies as 
alleged in the bill of complaint were in substantially the 
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form hereto attached and that said form may be considered 
by the Court upon the argument of the motion to dismiss 
herein filed as if the same had been attached as an ex¬ 
hibit to the bill of complaint. 

WILLIAM C. PRENTISS, 

Attorney for Plaintiff. 
ALEXANDER BRITTON, C., 

J. WILMER LATIMER, C., 
Attorneys for Defendant Norfolk & 

Washington Steamboat Co. 

; WALTER C. CLEPHANE, 
GILBERT L. HALL, C., 

Attorneys for Defendant Insurance Companies. 


9 & 10 Stipulation as to Record on Appeal. 

Filed October 8, 1926. 

******* 


The parties hereto, appellants and appellees, by their 
respective attorneys, hereby stipulate and agree that the 
original policy hereto annexed, being one of the policies in¬ 
volved in these proceedings, be substituted and inserted in 
the transcript of record on appeal in place of the form of 
policy annexed to the stipulation filed herein on October 14, 
1924. 


WILLIAM C. PRENTISS, 

Attorney for Plaintiff. 
EDWIN L. WILSON, 

Attorney for Robert S. Perry , Jr., Intervenor. 

J. WILMER LATIMER, 
Attorney for Defendant Norfolk & 

Washington Steamboat Co. 
WALTER C. CLEPHANE, 

J. WILMER LATIMER, 
Attorneys for Defendant Insurance Companies. 


NORFOLK & WASHINGTON STEAMBOAT COMPANY. 


11 Answer of Defendant The Norfolk & Washington 

Steamboat Company . 

Filed Nov. 14,1924. 


This defendant, now and at all times hereafter saving 
and reserving to itself all manner of benefit and advantage 
of exception to the many errors and insufficiencies in the 
bill of complaint contained, for answer thereunto, or to so 
much or such parts thereof as it is advised is {material for 
it to answer, answering, says: 

1 and 2. This defendant admits the allegations of para¬ 
graphs 1 and 2 to be true. 

3. This defendant admits that on or about the 1st day of 
June, 1923, the defendant Insurance Companies issued cer¬ 
tain fire insurance policies as in said paragraph 3 alleged. 
It does not understand the allegation in said paragraph 
that the premiums paid therefor were “at the Regular rates 
charged for full and unqualified coverage”, but it alleges 
that the policies in said paragraph 3 referred to recite 
that they were issued “in consideration of a 
of premium”, and avers that the statement so 
policies is correct. 

Further answering said 3rd paragraph tliis defendant 
says that each and all of said policies described the prop- 

j • i • i • r* 


reduced rate 
made in said 


ertv insured as consisting of 
* <-> . . 

$20,000—On freight of every description. 

2.500— On baggage of every description. 

5,000—On steamship supplies in storage, consisting 

principally of bedding, bed and table linen, 
towels, napkins, and the like. 

3.500— On food, groceries and ships’ supplies of every 

description. 

3,250—On office furniture and fixtures of every kind and 
description, including iron and stdel safes. 

12 


2,000—Stationery and printed matter. 
1,000—Tickets, state room cards, tags and 


the like. 


$37,250 


3— 4516a 
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Each of said policies also contain the following: 

“In Trust or on Commission Clause 

“This policy, when covering on merchandise and other 
personal property, shall also cover merchandise and other 
personal property, their own, or sold but not removed; also 
on their interest in and on their legal liability for similar 
property held by them (as follows, viz:) in trust or on 
storage of for repairs. 

Property specifically insured is not covered by this pol¬ 
icy.’ ’ 

Each of said policies also contains the following stipu¬ 
lations : 

“This entire policy, unless otherwise provided by agree¬ 
ment indorsed hereon or added hereto, shall be void if 
the insured now has or shall hereafter make or procure any 
other contract of insurance, wdiether valid or not, on prop¬ 
erty covered in whole or in part by this policy ; 9 9 

This defendant does not know wdiether or not the plain¬ 
tiff had ever specifically insured the bags of coffee described 
in the 4th paragraph of the bill of complaint, or whether 
it had procured or made any contract of insurance thereon 
beyond that claimed by it to be comprehended by the terms 
of the policies described in its said bill, and it is advised 
that in order to entitle itself to recover in this case, if it 
can recover at all, it should have inserted in its bill of com¬ 
plaint a statement to the effect that said bags of coffee had 
not been insured beyond such insurance, if any, as may 
have been covered by the policies aforesaid. 

4. This defendant admits the allegations of the 4th para¬ 
graph of the bill of complaint, but states that the plaintiff 
has not recited all the facts in connection therewith, which 
facts are as follows: the coffee of which the 318 bags de¬ 
scribed in the 4th paragraph of the bill of complaint 
13 constituted a part, had been shipped from the City 
of New York by the Old Dominion Steamship Com¬ 
pany to Norfolk, Virginia, and from Norfolk, Virginia, was 
transshipped to Washington, D. C. by the steamboats of 
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the defendant company, consigned to the plaintiff, in three 
different lots, consisting of 500 bags, 28 bags pad 29 bags 
respectively. Said coffee was shipped and transshipped 
under bills of lading which provided that the chrrier’s lia¬ 
bility should be that of warehouseman only for Iqss, damage, 
or delay caused by fire occurring after the expiration of the 
free time allowed by tariffs lawfully on file (su^h free time 
to be computed as therein provided) after notide of the ar¬ 
rival of the property at destination had been 4uly sent or 
given, and after placement of the property for delivery at 
destination or tender of delivery of the property to the 
party entitled to receive it had been, made; and that prop¬ 
erty not removed by the party entitled to receijve it within 
the free time allowed by tariffs lawfully on fild (such free 
time to be computed as therein provided), after notice of 
the arrival of the property at destination had been duly 
sent or given, and after placement of the property for de¬ 
livery at destination had been made, might be kept in a 
warehouse or place of delivery of the carrier, subject to the 
carrier’s responsibility as a warehouseman only, and there 
held without liability on the part of the carrier, and subject 
to a lien for all freight and other lawful charges, including 
a reasonable charge for storage. And the defendant says 
that the tariffs lawfully on file (I. C. C. No. §2 canceling 
I. C. C. No. 70) contained the following provisions: 

‘ ‘ Carload and less than carload freight unloaded on 
14 wharves or warehouses of this Company and not re¬ 
moved within forty-eight (48) hours, Sundays and 
Legal Holidays excluded, will be subject to storage charge 
of two (2) cents per hundred (100) pounds per day for 
first five (5) days and three (3) cents per hundred (100) 
pounds each day thereafter, with minimum charge of 
twenty-five (25) cents for any one package or lot for one 
consignee.” 

“The time for removing freight before storage charges 
apply is computed from 7.00 A. M. of the day following 
date of notice of arrival.” 

And this defendant says that the said coffep arrived at 
the City of Washington on the dates hereaftejr recited, to 
wit: 500 bags on the 22nd of January, 1924| about 7.00 

l 
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A. M., and the remainder on the 23rd day of January, 1924, 
about 7.00 A. M. Said bags of coffee were immediately' 
unloaded and placed in the defendant’s warehouse at its 
wharf for delivery, and notice of the arrival thereof given 
to the plaintiff on the dates of the said arrivals respectively, 
and the freight charges on said 500 bags were paid by the 
plaintiff on the 23rd of January, 1924, and on the remainder 
on the 24th of January, 1924. And this defendant says that 
the said plaintiff was proceeding to remove said coffee at 
its convenience, and vrhile the same was stored in the de¬ 
fendant’s warehouse as aforesaid, and when the fire de¬ 
scribed in the 4th paragraph of the bill of complaint oc¬ 
curred, which was about 7.00 in the evening of January 
26th, 1924, there was still left unremoved from said ware¬ 
house, 318 bags of said coffee. Furthermore this defendant 
alleges that the fire aforesaid was not due to any 
15 negligence or fault of this defendant, and that it is 
advised that the said coffee could not then be con¬ 
sidered as freight, and that there was and is no legal lia¬ 
bility upon the part of said defendant to the plaintiff for 
the loss or destruction of said coffee. And this defendant 
invites the attention of this Honorable Court to the fact 
that this bill of complaint contains no allegation that the de¬ 
fendant was negligent in its duty in caring for said coffee, 
and it prays the same benefit of this defense as it would have 
by virtue of a motion to dismiss based upon that ground. 

5. This defendant admits that by the terms of said 
policies notice was required to be given as alleged in the 
5th paragraph of the bill of complaint, and that said notice 
was duly given. It however denies that the proofs of loss 
furnished by it to the Insurance Companies included a claim 
for said coffee. This defendant admits that the defendant 
Insurance Companies have made settlement with this de¬ 
fendant for the loss of freight other than plaintiff’s said 
coffee, as alleged in the bill of complaint, and that the same 
has been distributed among the parties entitled thereto. 
It also admits that the said Insurance Companies have re¬ 
fused to make any settlement with it for or on account of 
the loss of the plaintiff’s said coffee. It states however 
that the contention of the said defendant Insurance Com¬ 
panies in denying their liability under said policies for the 
plaintiff’s said coffee, is not correctly stated in the fifth 
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I 

paragraph of the bill of complaint, but states that it under¬ 
stands that said Insurance Companies contend that 

16 the plaintiff’s loss described in said bill ojf complaint 
is not covered by the terms of the said policies, as is 

apparent from a perusal, not only of the provisions in said 
policies quoted in the 5th paragraph of the bill of com¬ 
plaint, but of other provisions therein as hereinabove re¬ 
cited. 

6. The allegations of the 6th paragraph of the bill of com¬ 
plaint, containing mere conclusions of law, this defendant 
is advised it is not necessary for it to make answer thereto. 

7. This defendant admits that the plaintiff h^s made de¬ 
mand upon it to enter suit against the said defendant In¬ 
surance Companies, and that it has refused to do so as al¬ 
leged in the bill of complaint. 

The remaining averments of paragraph 7 containing 
mere conclusions of law, this defendant is advised it is not 
required to make answer thereto. 

8. Further answering this defendant says that it is per¬ 
fectly solvent, and abundantly able to respond [to any judg¬ 
ment at law which may be entered against it^ and that a 
suit is now pending in this Honorable Court, No. 69,229 on 
the law side thereof brought by the plaintiff herein against 
it for the purpose of recovering the value! of the said 
bags of coffee alleged to have been destroyed in the fire 
described in the bill of complaint herein; that said 
suit is at issue and is now pending and undetermined; and 
it is advised that inasmuch as the remedy for the said 
plaintiff, if any remedy it has, is plain, adequate and com¬ 
plete at law, and inasmuch as no averment is contained in 
the bill of complaint that this defendant is insolvent, nor 

any other averment giving jurisdiction to this Hon- 

17 orable Court in equity, it is advised tha 1 t this Honor¬ 
able Court is without jurisdiction in this cause, and 

that the bill of complaint should be dismissed for that rea¬ 
son, and it craves the same benefit of this defense as if spe¬ 
cifically interposed by a motion to dismiss. 

9. This defendant is further advised that there is no 
privity of contract between the plaintiff and the defendant 
Insurance Companies, and that there is a ](nisjoinder of 
parties defendant herein; that the contracts of insurance 
aforesaid were not made with the plaintiff ior were they 
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for the benefit of the plaintiff in any sense; that they cov¬ 
ered no interest of the plaintiff in any property herein¬ 
above referred to, and that inasmuch as the bill recites that 
no payment has been made by said Insurance Companies 
on account of the plaintiff’s loss as aforesaid, the said bill 
of complaint can not be maintained upon the theory that 
there is any trust fund to be dealt with by this Honorable 
Court. And this defendant prays the benefit of all of the 
said defenses, in addition to those hereinbefore mentioned, 
as if interposed by a motion to dismiss the bill of complaint. 

And, having, fully answered, it prays to be hence dis¬ 
missed with its most unreasonable costs in this behalf sus¬ 
tained. 

THE NORFOLK & WASHINGTON 
STEAMBOAT CO., 

By J. T. McMAHON, 

Traffic Manager. 

ALEXANDER BRITTON, C., 

J. WILMER LATIMER, C., 

Att’ys for Defendant 
Steamboat Company. 

Attest : 

ODELL S. SMITH, 

[seal] Secretary. 

18 District of Columbia, ss: 

I do solemnly swear that I have read the foregoing and 
annexed answer by me subscribed as the Traffic Manager 
of the Norfolk and Washington Steamboat Company, a cor¬ 
poration, and that I am familiar with the contents thereof, 
and that I verily believe the matters therein stated to be 
true; also that the corporate seal hereto attached is the 
corporate seal of the said defendant steamboat company 
and that it has been duly attached by the requisite author¬ 
ity. 

J. T. McMAHON. 

Subscribed and sworn to before me this 12 day of No¬ 
vember, A. D. 1924. 

[seal.] 


J. ALLEN RIORDAN, 

Notary Public , D. C. 
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Petition to Intervene. 

Filed Dec. 11,1924. j 

.. 

* * * • * * * * 

I 

To the Supreme Court of the District of Columbia: 

Robert S. Perry, Junior, by leave of the cobrt first had 
and obtained, filed this petition of intervention! in the above 
entitled cause and states as follows: 

1. The petitioner is a citizen of the United States and resi¬ 
dent of the District of Columbia and files this petition 
in his own right. 

2. Browning & Baines, Inc., a corporation, heretofore 
filed its bill of complaint in the above entitled clause against 
the Norfolk and Washington Steamboat Conjpany, a cor¬ 
poration, and the nine several insurance companies, above 
named, as defendants, setting forth that the defendant, the 
Norfolk and Washington Steamboat Company, was sued 
as the insured, and the said nine insurance Company de¬ 
fendants w^ere sued as the insurers, respectively, named 

in ten fire insurance policies, all in substantially the 
19 same form, viz: the form heretofore filed in the rec¬ 
ord of said cause pursuant to a certain stipulation 
entered into by counsel for the said plaintiff and the said 
defendants, respectively, whereby the said insurance com¬ 
panies, respectively, insured the said the Norfolk and Wash¬ 
ington Steamboat Company and its legal representatives, 
to the extent of the actual cash value thereof, for the term 
of one year from the first day of June, 1923, at! noon, to the 
first day of June, 1924, at noon, against all direct loss and 
damage by fire, to, among other things, “freight of every 
description” while contained in the tw T o-stofy and attic 
frame, slate roof, building and the one-story frame, corru¬ 
gated iron, metal roof building, adjoining and communicat¬ 
ing, occupied or leased by the said the Norfolk and Wash¬ 
ington Steamboat Company for offices, w T harf, w-arehouses, 
freight sheds, store-rooms, boiler-room and machine shop, 
situate Nos. 1101-1107 Seventh Street, SoutlWest, in the 
City of Washington, District of Columbia, the said several 
policies being for amounts as follows: 
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Caledonia Insurance Company of Scotland$2,500 
American Alliance Insurance Company of New 
York . 2,750 

Aetna Insurance Company: 

One policy for. $8,000 

And one policy for . 4,000 

- 12,000 

London and Lancashire Fire Insurance Company 

of Liverpool, England. 1,500 

Fidelity-Phenix Fire Insurance Company of New 

York . 2,500 

The Home Insurance Company of New York. 5,000 

Providence Washington Insurance Company. 4,500 

The Hanover Fire Insurance Company of New 

York . 1,000 

National Fire Insurance Company of Hartford, 

Conn. 5,500 

Total. $37,250 

it being provided in each of said policies that such policy 

covered pro rata of $20,000 on the said item of freight of 
every description, that is to say, that the total insurance 
on said item of freight of every description was 
20 $20,000 in which each of said insurance companies 

was to participate pro rata according to the said 
amounts of insurance written by them respectively, which 
allegations in said bill of complaint this petitioner adopts 
and makes part hereof. 

3. The said bill of complaint further set forth that on or 
about the 26th day of January, 1924, the said buildings 
mentioned in said fire insurance policies and. the contents of 
said buildings were totally destroyed by fire and that 
among the contents of said buildings so totally destroyed 
by fire was certain freight, to wit, certain bags of coffee, 
the property of the said plaintiff, w’hich had been trans¬ 
ported as freight by the said the Norfolk and Washington 
Steamboat Company to its said wharves in the city of 
Washington, District of Columbia, and unloaded from its 
said steamboats and deposited in one or both of said build¬ 
ings mentioned in said fire insurance policies; and by its 
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said bill the said Browning & Baines sought to have the 
liability of each of the defendant insurance companies 
under its s$id policy or policies for the loss of the said 
coffee decreed by this honorable court and the amount of 
such liability of each of the defendant insurance companies 
be ascertained and adjudicated and that the s^id plaintiff 
have a decree fixing the amount of such liability of each of 
such insurance companies and be awarded execution there¬ 
for and further that the defendant, the Norfolk and Wash¬ 
ington Steamboat Company, be required to accjount to the 
said plaintiff for so much of certain moneys [theretofore 
received by the said Norfolk and Washington Steamboat 
Company from the defendant insurance companies on ac¬ 
count of said fire insurance policies that might jbe found to 
have been so received by said Norfolk and Washing- 
21 ton Steamboat Company as trustee for, or for ac¬ 
count of, said plaintiff. 

4. Among the contents of certain buildings sd totally de¬ 
stroyed by fire as aforesaid were certain chattels and per¬ 
sonal property belonging to your petitioner, which said 
chattels and personal property, of the value of $6,391.40, a' 
true schedule and inventory of which is fil^d herewith 
marked “Intervenor’s Exhibit A” and prayed| to be read 
as part hereof, had been transported as freight by the said 
the Norfolk and Washington Steamboat Company to its 
said wharves in the city of Washington, District of Co¬ 
lumbia, and unloaded from its certain steambcjats and de¬ 
posited in one or both of said buildings mentioned in said 
fire insurance policies. 

5. The petitioner is advised and believes, and therefore 
avers, that the said fire insurance policies, ^nd each of 
them, covered this petitioner’s said chattels and personal 
property as freight and operated to entitle the defendant, 
the Norfolk and Washington Steamboat Company, to re¬ 
cover from said defendant insurance companies the full 
value of said chattels and personal property sk> destroyed 
in said fire irrespective of any question of actual interest 
of said defendant steamboat company in said Chattels and 
personal property, other than as bailee, or any question of 
legal liability of said defendant steamboat company to this 
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petitioner for the loss of said chattels and person- property 
in said fire. 

6. The petitioner is informed and believes, gpd therefore 
avers, that the said defendant, the Norfolk and Washing¬ 
ton Steamboat Company, gave immediate notice in writing 

to the said insurance companies, and each of them, 

22 of the loss and damage by the said fire of the said 
buildings and the contents thereof and that irrespec¬ 
tive of any such formal notice the said fire insurance com¬ 
panies had actual immediate notice of the said fire and said 
loss and damage, but whether or not the said defendant 
steamboat company rendered to the said defendant insur¬ 
ance companies formal proof of loss as required by said 
policies, including therein the said chattels and personal 
property of this petitioner, the petitioner is not informed, 

but avers that immediatelv after the said fire the dulv 

* •/ 

authorized representatives of each and every of said de¬ 
fendant insurance companies took up with the said defend¬ 
ant steamboat company the matter of the adjustment of the 
fire losses under said policies and were duly advised of the 
loss of the petitioner’s said chattels and personal property 
as aforesaid, and refused to include the same in the certain 
settlement of losses under said policies made by said insur¬ 
ance companies with said steamboat company under said 
policies, contending that the said several fire insurance 
policies did not cover the petitioner’s said chattels and per¬ 
sonal property as property but only the defendant’s, the 
Norfolk and Washington Steamboat Company’s, interest 
in or legal liability therefor and that the said steamboat 
company had no actual interest in the petitioner’s said chat¬ 
tels and personal property and was under.no legal liability 
for the loss thereof. 

7. The petitioner is advised and believes, and therefore 
avers, that after so refusing to consider the petitioner’s 
said chattels and personal property in the settlement of loss 
under said policies, the said defendant insurance companies 

made settlement with the defendant, the steamboat 

23 company, for loss of freight stored in the said build¬ 
ings so destroyed by said fire other than the said 

plaintiff’s said coffee and this petitioner’s said chattels and 
personal property, such settlement being in the sum of, to 
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wit, $15,846.09, which amount the defendant, the Norfolk 
and Washington Steamboat Company, received and dis¬ 
tributed among the owners of such other freight; but the 
defendant insurance companies neglected and refused, and 
still refuse, to make any settlement with the defendant 
steamboat company for or on account of the loss of the 
petitioner’s said chattels and personal property > 

8. The petitioner is informed and believes, apd therefore 
avers, that the defendant, the Norfolk and Washington 
Steamboat Company, has refused, and still ! refuses, to 
enter suit against the several defendant instance com¬ 
panies upon the said policies to recover thereunder for 
the benefit of owners of freight in said building^ mentioned 
in said policies destroyed in said fire and that th^ petitioner 
is entitled to have the liability of the defendant insurance 
companies under their said policies for the losi of the pe¬ 
titioner’s said chattels and personal property destroyed 
in said fire enforced for its benefit in this shit in order 
that the respective amounts for which each of |the defend¬ 
ant insurance companies is liable under its said policy or 
policies and the distribution of such amounts among the 
persons thereto entitled, may be determined. 

The premises considered the petitioner prays: 

1. That process may issue against each of th^ defendants 
named in the caption hereof, requiring them and each of 
them, to appear and answer the exigency hereof. 

24 2. That the liability of each of the defendant in¬ 

surance companies under its said policy or policies 
for the loss of the petitioner’s said chattels ahd personal 
property be decreed by this honorable court and] the amount 
of such liability of each of the defendant insurance com¬ 
panies be ascertained and adjudicated, and the proper 
share of this petitioner in the proceeds of said policies 
may be ascertained and adjudicated and that tlJe petitioner 
by the decree of this honorable court be awarded execution 
therefor as at law. 

3. That the defendant, the Norfolk and Washington 
Steamboat Company, be required to account [to the peti¬ 
tioner for so much of the moneys heretofore received by 
it from the defendant insurance companies oh account of 
the said fire insurance policies as may be foind to have 
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been so received by it as trustee for or for account of the 
petitioner. 

4. And that the petitioner may have such other or fur¬ 
ther relief as the premises warrant and to the court shall 
seem meet. 

ROBERT S. PERRY, Jr. 

EDWIN L. WILSON, 

Atty. for Petitioner. 

District of Columbia, ss : 

Robert S. Perry, Junior, being duly sworn, deposes and 
says that he is the petitioner mentioned in the foregoing- 
petition of intervention and that he has read the same and 
knows the contents thereof, and that the facts therein stated 
he verily believes to be true. 

ROBERT S. PERRY, Jr. 

Subscribed and sworn to before me this 9th day of De¬ 
cember, A. D. 1924. 

MARGARET C. SCOFIELD, [seal.] 

25 Fiat of Justice Hitz. 

Let the within petition be filed. 

1 WILLIAM HITZ, 

Justice. 

Joint and Several Answers of Defendants, Sc. 

Filed Jan. 2, 1925. 

******* 

These defendants, now and at all times hereafter saving 
and reserving to themselves all manner of benefit and ad¬ 
vantage of exception to the many errors and insufficiencies 
in the bill of complaint contained for answers thereunto, 
or to so much or such parts thereof as they are advised is 
material for them to answer, answering, say: 

1 and 2. These defendants admit the allegations of para¬ 
graphs 1 and 2 to be true. 

3. These defendants admit that on or about the 1st day 
of June, 1923 the defendant Insurance Companies issued 
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certain fire insurance policies as in said paragraph 3 al¬ 
leged. They do not understand the allegation in said para¬ 
graph that the premiums paid therefor were “at the regu¬ 
lar rates charged for full and unqualified coverage, 77 but 
they allege that the policies in said paragraph 3 referred 
to recite that they were issued “in consideration of a re¬ 
duced rate of premium, 7 7 and aver that the' statement so 
made in said policies is correct. 

Further answering said 3rd paragraph these de- 
26 fendants say that each and all of said policies de¬ 
scribed the property insured as consisting of 

$20,000—On freight of every description. | 

2.500— On baggage of every description. 

5,000—On steamship supplies in storage, consisting prin¬ 
cipally of bedding, bed and table ljnen, towels, 
napkins, and the like. 

3.500— On food, groceries and ships 7 supplies of every 

description. 

3,250—On Office furniture and fixtures of ev^ry kind and 
description, including iron and stee!: safes. 

2,000—Stationery and printed matter. 

1,000—Tickets, state room cards, tags and fhe like. 
— 

$37,250 

I 1 

Each of said policies also contain the following: 

“In Trust or on Commission Claus^. 77 

“This policy, when covering on merchandise and other 
personal property, shall also cover merchandise and other 
personal property, their own, or sold but not removed; also 

I on their interest in and on their legal liabilityf for similar 

property held by them (as follows, viz:) in I trust or on 
storage of for repairs. 

Property specifically insured is not covered by this 
policy. 77 | 

I i 

Each of said policies also contains the following stipula¬ 
tions : 

“This entire policy, unless otherwise provided by agree¬ 
ment indorsed hereon or added hereto, shall be void if 
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the insured now lias or shall hereafter make or procure any 
other contract of insurance, whether valid or not, on prop¬ 
erty covered in whole or in part by this policy; ’ ’ 

These defendants do not know whether or not the plain¬ 
tiff had ever specifically insured the bags of coffee described 
in the 4th paragraph of the bill of complaint, or whether 
it had procured or made any contract of insurance thereon 
beyond that claimed by it to be comprehended by the terms 
of the policies described in its said bill, and are advised 
that in order to entitle itself to recover in this case, if it 
can recover at all, it should have inserted in its bill of com¬ 
plaint a statement to the effect that said bags of 
27 coffee had not been insured beyond such insurance, 
if any, as may have been covered by the policies 
aforesaid. 

4. These defendants admit the allegations of the 4th 
paragraph of the bill of complaint, but state that the plain¬ 
tiff has not recited all the facts in connection therewith, 
which facts are as follows: the coffee of which the 318 bags 
described in the 4th paragraph of the bill of complaint con¬ 
stituted a part, had been shipped from the City of New 
York by the Old Dominion Steamship Company to Norfolk, 
Virginia, and from Norfolk, Virginia, was transshipped to 
Washington, D. C., by the steamboats of the defendant 
Steamboat Company, consigned to the plaintiff, in three 
different lots, consisting of 500 bags, 28 bags and 29 bags 
respectively. Said coffee was shipped and transshipped 
under bills of lading which provided that the carrier’s 
liability should be that of warehouseman only for loss, dam¬ 
age, or delay caused by fire occurring after the expiration 
of the free time allowed by tariffs lawfully on file (such 
free time to be computed as therein provided) after notice 
of the arrival of the property at destination had been duly 
sent or given, and after placement of the property for de¬ 
livery at destination or tender of delivery of the property 
to the party entitled to receive it had been made; and that 
property not removed by the party entitled to receive it 
within the free time allowed by tariffs lawfully on file (such 
free time to be computed as therein provided), after notice 
of the arrival of the property at destination had been duly 
sent or given, and after placement of the property for de¬ 
livery at destination had been made, might be kept in a 
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warehouse or place of delivery of the carrier, subject 

28 to the carrier’s responsibility as a warehouseman 
only, and there held without liability op the part of 

the carrier, and subject to a lien for all freight and other 
lawful charges, including a reasonable charge for storage. 
And the defendants say that the tariffs lawfully on file (I. 
C. C. No. 32 canceling I. C. C. No. 70) contained the fol¬ 
lowing provisions: 

“Carload and less than carload freight unloaded on 
wharves or warehouses of this Company and pot removed 
within forty-eight (48) hours, Sundays and Le^al Holidays 
excluded, will be subject to storage charge of two (2) cents 
per hundred (100) pounds per day for first f)ve (5) days 
and three (3) cents per hundred (100) pounds each day 
thereafter, with minimum charge of twenty-five (25) cents 
for any one package or lot for one consignee.” 

“The time for removing freight before storage charges 
apply is computed from 7.00 A. M. of the day following 
date of notice of arrival.” 

And these defendants say that the said coffee w r as less 
than a carload, and arrived at the City of Washington on 
the dates hereafter recited, to wit: 500 bags oipi the 22nd of 
January, 1924, about 7.00 A. M., and the remainder on the 
23rd day of January, 1924, about 7.00 A. M| Said bags 
of coffee w r ere immediately unloaded and placed in the de¬ 
fendant Steamboat Company’s warehouse at Its wharf for 
delivery, and notice of the arrival thereof given to the 
plaintiff on the dates of the said arrivals respectively, and 
the freight charges on said 500 bags w r ere paid by the plain¬ 
tiff on the 23rd of January, 1924 and on the Remainder on 
the 24th of January, 1924. And these defendants 

29 • say that the said plaintiff w T as proceeding to remove 

said coffee at its convenience, and while the same was 
stored in the defendant Steamboat Company’s warehouse 
as aforesaid, and when the fire described in i;he 4th para¬ 
graph of the bill of complaint occurred, w r hich was about 
7.00 in the evening of January 26th, 1924, tljere was still 
left unremoved from said warehouse, 318 bagk of said cof¬ 
fee. Furthermore these defendants allege that the fire 
aforesaid was not due to any negligence or fault of the de¬ 
fendant Steamboat Company, and that they are advised 
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that the said coffee could not then be considered as freight, 
and that there was and is no legal liability upon the part 
of said defendant Steamboat Company to the plaintiff for 
the loss or d3struction of said coffee. And these defend¬ 
ants invite the attention of this Honorable Court to the fact 
that this bill of complaint contains no allegation that the 
defendant Steamboat Company was negligent in its duty in 
caring for said coffee, and they pray the same benefit of this 

defense as thev would have bv virtue of a motion to dis- 

•/ •/ 

miss based upon that ground. And these defendants are 
advised that under the circumstances aforesaid, there is no 
liability under said insurance policies or any of them for 
the destruction of said coffee. 

5. These defendants admit that by the terms of said poli¬ 
cies notice was required to be given as alleged in the 5th 
paragraph of the bill of complaint, and that said notice was 
duly given. They, hovrever, deny that the proofs of loss 
furnished by the Steamboat Company to the Insurance 
Companies included a claim for said coffee. These defend¬ 
ants admit that they have made settlement with the defend¬ 
ant Steamboat Company for the loss of freight other than 

plaintiff’s said coffee, as alleged in the bill of com- 
30 plaint, and that the same has been distributed among 

the parties entitled thereto. They also admit that 
they have refused to make any settlement with the Steam¬ 
boat Company for or on account of the loss of the plain¬ 
tiff’s said coffee. They state, however, that their conten¬ 
tion in denying their liability under said policies for the 
plaintiff’s said coffee, is not correctly stated in the 5th 
paragraph of the bill of complaint, but state that they con¬ 
tend that the plaintiff’s loss described in said bill of com¬ 
plaint is not covered by the terms of the said policies, as 
is apparent from a perusal, not only of the provisions in 
said policies quoted in the 5th paragraph of the bill of 
complaint, but of other provisions therein as hereinabove 
recited. 

6. The allegations of the 6th paragraph of the bill of 
complaint, containing mere conclusions of law, these de¬ 
fendants are advised it is not necessary for them to make 
answer thereto. 

7. These defendants, having no knowledge as to any de¬ 
mands which may have been made by plaintiff upon the 
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defendant Steamboat Company that it sue these defendants, 
can neither admit nor deny the allegation in that behalf 
made, and if material insist upon strict proof thereof. They 
admit that no such suit has been filed by saidj Steamboat 
Company. The remainder of paragraph 7 consisting of 
conclusions of law, these defendants are advised it is not 
necessary for them to make answer thereto. 

8. Further answering, these defendants say j;hat the de¬ 
fendant Steamboat Company is perfectly solvent and abun¬ 
dantly able to pay any judgment at law which may be en¬ 
tered against it, and that a suit is now pending in this 

Honorable Court, No. 69229 on the law ^ide thereof 
31 brought by the plaintiff herein against it for the pur¬ 
pose of recovering the value of the said bhgs of coffee 
alleged to have been destroyed in the fire described in the 
bill of complaint herein; that said suit is at ipsue and is 
now pending and undetermined; and they are ^dvised that 
inasmuch as the remedy for the said plaintiff, if ^ny remedy 
it has, is plain, adequate and complete at law hgainst said 
Steamboat Company, and inasmuch as no averhaent is con¬ 
tained in the bill of complaint that that defendant is in¬ 
solvent, nor any other averment giving jurisdiction to this 
Honorable Court in equity, they are advised tha t this Hon¬ 
orable Court is without jurisdiction in this cause, and that 
the bill of complaint should be dismissed for tjhat reason, 
and they crave the same benefit of this defense as if specifi¬ 
cally interposed by a motion to dismiss. 

9. These defendants are further advised that there is no 
privity of contract between the plaintiff and themselves, 
and that there is a misjoinder of parties defendant herein; 
that the contracts of insurance aforesaid wer<^ not made 
with the plaintiff nor were they for the benefit c^f the plain¬ 
tiff in any sense; that they covered no interest of the plain¬ 
tiff in any property hereinabove referred to, and that in¬ 
asmuch as the bill recites that no payment hasj been made 
by said Insurance Companies on account of thh plaintiff’s 
loss as aforesaid, the said bill of complaint can hot be main¬ 
tained upon the theory that there is any trust fund to be 
dealt with by this Honorable Court. And these'defendants 
pray the benefit of all of the said defenses, in addition to 
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those hereinbefore mentioned, as if interposed by a motion 
to dismiss the bill of complaint. 

And having fully answered, these defendants pray 
32 to be hence dismissed with their costs in this behalf 
most unreasonably sustained. 

CALEDONIAN INSURANCE COMPANY 
OF SCOTLAND, 

By R. C. CHRISTOPHER, 

Asst. U. S. Manager. 

Attest: 

H. E. FRANCK, 

Branch Secretary. 

No seal of company in U. S. 

AMERICAN ALLIANCE INSURANCE 
COMPANY OF NEW YORK, 

; By JESSE E. WHITE, 

Vice-President. 

Attest: 

G. E. KRECH, 

[seal.] Secretary. 

iETNA INSURANCE COMPANY, 

By E. J. SLOAN, 

Vice-President. 

Attest: 

H. M. C. ROACH, 

Assist. Secretary. 

LONDON & LANCASHIRE FIRE IN¬ 
SURANCE COMPANY OF LIVER¬ 
POOL, ENGLAND, 

By A. G. McILWAINE, 

Manager. 

Attest: 

HARRY W. GRAY, Jr., 

Agency Secretary. 

This company has no seal in the United States. 
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FIDELITY-PHENIX FIRE INSURANCE 
COMPANY OF NEW YORK, 

By VERNON HALL, j 

Secretary. 


Attest: 

JOHN A. DERBY, j 

[seal.] Asst. Secretary. \ 

THE HOME INSURANCE COMPANY 
OF NEW YORK, 

By F. C. BURNETT, j 

Vice-President. 

Attest: 

L. W. ALDEN, j 

[seal.] Asst. Secretary. 

PROVIDENCE WASHINGTON INSUR- 
ANCE COMPANY, 

By C. D. DUNLAP, 

Prest. 

Attest: 

W. H. PHILLIPS, ! 

[seal.] Asst. Secretary. 

THE HANOVER FIRE INSURANCE 
COMPANY OF NEW YORK, 

By MONTGOMERY CLARK, 

Vice-President. ! 

Attest: 

J. G. HOLLMAN, 

[seal.] Secretary. j 

THE NATIONAL FIRE INSURANCE 
COMPANY OF HARTFORD, CON¬ 
NECTICUT, 

By F. D. LAYTON, j 

Vice Pres. 

Attest: 

R. M. ANDERSON, 

[seal.] Asst. Secretary. 
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33 District of Columbia, ss : 

I do solemnly swear that I have read the foregoing and 
annexed answer by me subscribed as the Vice-Prsdt. of 
The Home Insurance Company, New York, and that I am 
familiar with the contents thereof, and that I verily be¬ 
lieve the matters therein stated to be true; also that the 
corporate seal hereto attached is the corporate seal of 
the said defendant insurance company and that it has 
been duly attached by the requisite authority. 

F. C. BURNETT. 

Subscribed and sworn to before me this 26 day of De¬ 
cember, A. D. 1924. 

[seal.] S. C. GALLOT, 

Notary Public. 

New York Co. Clerk’s No. 19. 

New York Co. Register’s No. 5603. 

My commission expires March 30, 1925. 

WALTER C. CLEPHANE, 

GILBERT L. HALL, 

Attorneys for Defendant Insurance Companies. 

Answer of Defendant the Norfolk & Washington Steam¬ 
boat Company to the Petition of Intervention of Robert 

S. Perry Filed Herein. 

Filed Jan. 15, 1925. 

#*#*### 


This defendant, now and at all times hereafter saving 
and reserving to itself all manner of benefit and advantage 
of exception to the many errors and insufficiencies in the 
petition contained, for answer thereunto, or to so much or 
such parts thereof as it is advised is material for it to an¬ 
swer, answering, says: 

1, 2, and 3. This defendant admits the allegations 
34 of paragraphs 1, 2, and 3 to be true. 

4. This defendant has no knowledge as to whether 
the chattels and personal property belonging to the peti¬ 
tioner, destroyed by fire as alleged by him, were of the value 
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of $6,391.40, or whether intervener’s Exhibit \k is a. true 
schedule and inventory of same, and if these allegations are 
material it holds plaintiff to strict proof thereof. This 
defendant however submits that said allegations are imma¬ 
terial because it says, as the fact is, that the property 
belonging to the petitioner which was destroyed by fire as 
aforesaid was shipped by him and received by this defend¬ 
ant under a contract or bill of lading which provided that 
where a lower value than actual value had jbeen repre¬ 
sented in writing by the shipper or had been agreed upon 
in writing as the released value of the property shipped as 
determined by the classification or tariffs upon which the 
rate had been based, such lower value plus freight charges, 
if paid, should be the maximum amount to be recovered, 
whether or not such loss or damage occurred j from negli¬ 
gence, and the defendant says that at the time tfie petitioner 
shipped the property mentioned in said paragraph he repre¬ 
sented in writing and agreed with the carrier in writing, 
that the released value of the said property should be ten 
dollars ($10) per hundredweight in case of loss or damage; 
and the defendant further says that the property shipped by 
the petitioner as described in the said paragraph at the 
time of said shipment weighed twenty-nine hundred and 
eighty-five (2,985) pounds and that, computed upon the 
basis as agreed upon as aforesaid, the total liability of this 
defendant, in case it should be liable at all, would be Two 
Hundred Ninety-eight Dollars and Fifty Cen|;s ($298.50), 
plus the freight paid by the petitioner whijch amounted 
35 to the sum of Thirty-four Dollars and Thirty-three 
Cents ($34.33). j 

5. This defendant denies the allegations ^>f the Fifth 
paragraph of said petition. 

6. In answer to the.sixth paragraph of the said petition 
this defendant says that the contention of tbe defendant 
insurance companies in denying their liability under said 
policies for the petitioner’s property as mentioned in the 
sixth paragraph of his petition, is not correctly recited 
therein, but states that it understands that said insurance 
companies contend that the petitioner’s loss described in 
said petition is not covered by the terms of iaid policies, 
because of provisions therein, and certain facis which will 
be hereinafter recited. 
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7. This defendant admits the averments of the 
36 seventh paragraph of the petition to be true. 

8. This defendant admits that it has refused and 
still refuses to enter suit against the said insurance com¬ 
panies as alleged in the eighth paragraph of said petition. 
The remaining averments of said petition being mere con¬ 
clusions of law this defendant is advised it is not required 
to make answer thereto. 

9. Further answering, this defendant says, that each of 
the policies of insurance referred to in the petition contains 
several recitals, among which the following are pertinent 
to the issues in this case, and to which this defendant re¬ 
spectfully invites the attention of this Honorable Court: 

(a) Said policies were issued “in consideration of a re¬ 
duced rate of premium. ’ ’ 

(b) Said policies describe the property insured thereby 
as consisting of 

$20,000—On freight of every description. 

2.500— On baggage of every description. 

5,000—On Steamship supplies in storage, consisting 
principally of bedding, bed and table linen, 
towels, napkins, and the like. 

3.500— On food, groceries and ships’ supplies of every de¬ 

scription. 

3,250—On office furniture and fixtures of every kind and 
description, including iron and steel safes. 

2,000—Stationery and printed matter. 

1,000—Tickets, state room cards, tags and the like. 


$37,250 

( c ) . “In Trust or on Commission Clause. 

“This policy, when covering on merchandise and other 
personal property, shall also cover merchandise and other 
personal property, their own, or sold but not removed; 
also on their interest in and on their legal liability for 
similiar property held by them (as follows, viz:) in trust 
or on storage or for repairs. 

Property specifically insured is not covered by this 
policy. 

( d ) . “This entire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto, shall be void 
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if the insured now has or shall hereafter matie or procure 
any other contract of insurance, whether valid or not, on 
property covered in whole or in part by this policy.” 

10. This defendant does not know whether or not the 
petitioner had ever specifically insured the property de¬ 
scribed in the petition, or whether it had procured or made 
any contract of insurance thereon beyond th^t claimed by 
him to be comprehended by the terms of th4 policies de¬ 
scribed in said petition, and it is advised thai in order to 
entitle himself to recover in this case, if he c^in recover at 
all, he should have inserted in his petition a statement to 
the effect that said property had not been insured beyond 
such insurance, if any, as may have been covered by the 
policies aforesaid. 

11. Further answering, this defendant sa^s, that the 
property described in the said petition was shipped by the 

petitioner and received by the defendant under a con- 
37 tract or bill of lading which provided that no carrier 

or party in possession of all or any of the property 
described in said petition should be liable for any loss 
thereof or damage thereto caused by the act ^>r default of 
the shipper or owner. And the defendant says that the 
said property was shipped by the petitioner consigned to 
himself at Washington, D. C., with no address of the con¬ 
signee, shipper or owner on the crates or packages in which 
the same was boxed, except “ Washington, D. C.,” and 
no advices were ever given to this defendant} as to where 
said consignee could be found or the addrbss to which 
notices of the arrival of said property should be sent, in 
consequence of which the only notice of said arrival which 
this defendant vras able to give and which it did give, was 
aforesaid was duly sent to him on, to wit, tlfe 8th day of 
January, 1924 (which was the date when said goods were 
unloaded and stored in the defendant’s warehouse at Wash¬ 
ington, D. C.); that said notice was duly posted, addressed 
as aforesaid, in U. S. mails, postage prepaid, in an envelope 
bearing upon its face the name of this defendant as the 
party forwarding the same, and said notice pever was re¬ 
turned to this defendant. 

12. And for further answer this defendant £avs that the • 
property described in said petition was shipped by the 
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petitioner and received by this defendant under a contract 
or bill of lading which provided that the carrier’s liability 
should be that of warehouseman, only, for loss, damage, 
or delay caused by fire occurring after the expiration of 
the free time allowed by tariffs lawfully on file (such 

38 free time to be computed as therein provided) after 
notice of the arrival of the property at destination 

had been duly sent or given, and after placement of the 
property for delivery at destination or tender of delivery 
of the property to the party entitled to receive it, had been 
made; and that property not removed by the party en¬ 
titled to receive it within the free time allowed by tariffs, 
lawfully on file, (such free time to be computed as therein 
provided) after notice of the arrival of the property at 
destination had been duly sent or given, and after place¬ 
ment of the property for delivery at destination had been 
made, might be kept in a warehouse or place of delivery 
of the carrier, subject to the carrier’s responsibility as 
•warehousemen only, and there held without liability on the 
part of the carrier, and subject to a lien for all freight 
and other lawful charges, including a reasonable charge 
for storage. And this defendant says that the tariffs law¬ 
fully on file at the time said property was received by this 
defendant as aforesaid (I. C. C. No. 32, canceling I. C. C. 
No. 70) contained the following provisions: 

4 4 Carload and less than carload freight unloaded on 
wharves or warehouses of this Company and not removed 
within forty-eight (48) hours, Sundays and Legal Holidays 
excluded, will be subject to a storage charge of two (2) 
cents per hundred (100) pounds per day for first five (5) 
days and three (3) cents per hundred (100) pounds each 
day thereafter, with minimum charge of twenty-five (25) 
cents for any one package or lot for one consignee.” 

4 4 The time for removing freight before storage charges 
apply is computed from 7.00 A. M. of the day following date 
of notice of arrival.” 

And this defendant says that the property mentioned in 
said petition as being owned by petitioner arrived at the 
city of Washington on the 8th day of January, 1924, at 
7 o’clock in the morning, and was then and there un- 

39 loaded at this defendant’s warehouse at its -wharf 
and placed therein for delivery, and notice of the 
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arrival of said property as aforesaid was sent to the peti¬ 
tioner as aforesaid. And this defendant further says that 
said property was destroyed by fire on the |26th day of 
January, 1924, without any carelessness or njegligence on 
the part of this defendant, by reason of which destruction 
as aforesaid, this defendant could not and did not deliver 
said property to the petitioner. 

13. Further answering, this defendant says that it is 
perfectly solvent and abundantly able to respond to any 
judgment at law which may be entered against it, and that 
a suit is now pending in this Honorable Court ]No. 69636 on 
the law side thereof, brought by the petitioner herein 
against it for the purpose of recovering the value of his 
said property, which said suit is now pending find undeter¬ 
mined ; and it is advised that inasmuch as the rbmedy of the 
said petitioner, if any remedy he has, is plain, adequate and 
complete at law against this defendant, and Inasmuch as 
no averment is contained in said petition that this defend¬ 
ant is insolvent, nor any other averment giving jurisdic¬ 
tion to this Honorable Court in Equity, it is advised that 
this Honorable Court is without jurisdiction i^ this cause, 
and that the petition should be dismissed for that reason, 
and it craves the same benefit of this defense as if specifi¬ 
cally interposed by a motion to dismiss. 

14. Further answering, this defendant is Advised that 
there is no privity of contract between the petitioner and 
the defendant insurance companies and that ttyere is a mis¬ 
joinder of parties defendant herein; that the contracts of 

insurance in said petition mentioned wbre not made 
40 with the petitioner nor were they for his benefit in 

any sense; that they covered no interest of the peti¬ 
tioner in any of said property, and that inasmuch as said 
petition recites that no payment has been made by said in¬ 
surance companies on account of the petitioner’s loss as 
aforesaid, the said petition cannot be maintained upon the 
theory that there is any trust fund to be dealt with by this 
Honorable Court. This defendant prays the benefit of all 
the defenses interposed in this answer as if tjhe same had 
been specifically set up by a motion to dismiss the said 
petition. 

5—4516a 
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And having fully answered it prays to be hence dismissed 
with its costs in this behalf most unreasonably sustained. 

THE NORFOLK & WASHINGTON 
STEAMBOAT COMPANY, 

By D. J. CALLAHAN. 

Attest: 

ODELL S. SMITH, 

[seal.] Secretary. 

ALEXANDER BRITTON, 

J. WILMER LATIMER, 

Steamboat Co. 

District of Columbia, ss : 

I do solemnly swear that I have read the foregoing and 
annexed answer by me subscribed as Vice President of the 
Norfolk & Washington Steamboat Company, a corporation, 
and that I am familiar wdth the contents thereof, and that 
I verily believe the matters therein stated to be true; also 
that the corporate seal hereto attached is the corporate 
seal of the said defendant Steamboat Company, and that 
it has been duly attached by the requisite authority. 

D. J. CALLAHAN. 

Subscribed and sworn to before me this 14 day of Janu¬ 
ary, A. D. 1925. 

[seal.] J. ALLEN RIORDON, 

Notary Public , D. C. 

41 Joint and Several Answers of Defendants , &c. 

Filed Feb. 17, 1925. 

*##*##* 

These defendants, now and at all times hereafter saving 
and reserving to themselves all manner of benefit and ad¬ 
vantage of exception to the many errors and insufficiencies 
in the petition contained, for answer thereunto, or to so 
much or such parts thereof as they are advised is material 
for them to answer, answering, say: 

1, 2 and 3. These defendants admit the allegations of 
paragraphs 1, 2, and 3 to be true. 
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1 - 

4. These defendants have no knowledge as to whether 
the chattels and personal property belonging tfo the peti-> 
tioner, destroyed by fire as alleged by him \^ere of the 
value of $6,391.40, or whether intervener’s Exhibit A is a 
true schedule and inventory of same and if these allegations 
are material they hold petitioner to strict prbof thereof. 
These defendants however submit that said allegations are 
immaterial because they say, as the fact is, that the prop¬ 
erty belonging to the petitioner which was destroyed by 
fire as aforesaid was shipped by him and received by said 
Steamboat Company under a contract or bill of lading 
which provided that where a lower value than Actual value 
had been represented in writing by the shipper or had been 
agreed upon in writing as the released value of the prop¬ 
erty shipped as determined by the classification or tariffs 
upon which the rate had been based, such lowet value plus 
freight charges, if paid, should be the maximum amount 
to be recovered, whether or not such loss or idamage oc¬ 
curred from negligence, and these defendants say 

42 that at the time the petitioner shipped the property 
mentioned in said paragraph he represented in writ¬ 
ing and agreed with the carrier in writing, that ^he released 
value of the said property should be ten dollars ($10) per 
hundredweight in case of loss or damage; and these defend¬ 
ants further say that the property shipped by the peti¬ 
tioner as described in the said paragraph at the time of said 
shipment weighed twenty-nine hundred and] eighty-five 
(2,985) pounds and that, computed upon the basis as agreed 
upon as aforesaid, the total liability of said carrier in case 
it should be liable at all, would be Two Hundred Ninety- 
eight Dollars and Fifty Cents ($298.50), plusl the freight 
paid by the petitioner which amounted to the sum of 
Thirty-four Dollars and Thirty-three cents ($34.33). 

5. These defendants deny the allegations of tfie fifth para¬ 
graph of said petition. 

6. In answer to the sixth paragraph of the }said petition 
these defendants say that their contention in denying their 
liability under said policies for the petitioners property 
as mentioned in the sixth paragraph of his petition, is not 
correctly recited therein, but state that they pontend that 
the petitioner’s loss described in said petition i£ not covered 
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by the terms of said policies, because of provisions therein, 
and contain facts which will be hereinafter recited. 

7. These defendants admit the averments of the seventh 
paragraph of the petition to be true: 

8. These defendants admit that said Steamboat Company 
has refused and still refuses to enter suit against them as 
alleged in the eighth paragraph of said petition. The re¬ 
maining averments of said petition being mere con- 

43 elusions of law, these defendants are advised they 
are not required to make answer thereto. 

9. Further answering, these defendants say, that each of 
the policies of insurance referred to in the petition con¬ 
tains several recitals, among which the following are 
pertinent to the issues in this case, and to which this de¬ 
fendant respectfully invites the attention of this Honorable 
Court: 

(a) . Said policies were issued “in consideration of a re¬ 
duced rate of premium. ’ ’ 

( b ) . Said policies described the property insured thereby 
as consisting of 

$20,000—On freight of every description. 

2.500— On baggage of every description. 

5,000—On Steamship supplies in storage, consisting 
principally of bedding, bed and table linen, 
towels, napkins, and the like. 

3.500— On food, groceries and ships’ supplies of every de¬ 

scription. 

3,250—On office furniture and fixtures of every kind and 
description, including iron and steel safes. 

2,000—Stationery and printed matter. 

1,000—Tickets, state room cards, tags and the like. 


$37,250 

(c). “In Trust or on Commission Clause. 

“This policy, when covering on merchandise and other 
personal property, shall also cover merchandise and other 
personal property, their own, or sold but not removed; 
also on their interest in and on their legal liability for 
similiar property held by them (as follows, viz:) in trust 
or on storage or for repairs. 
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Property specifically insured is not covered by this 
policy. 

( d ). “This entire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto, shall be void 
if the insured now has or shall hereafter make! or procure 
any other contract of insurance, whether valid or not, on 
property covered in whole or in part by this policy.” 

j 

44 10. These defendants do not know whether or not 
the petitioner had ever specifically insured the prop¬ 
erty described in the petition, or whether he had procured 
or made any contract of insurance thereon Ijeyond that 
claimed by him to be comprehended by the term^ of the poli¬ 
cies described in said petition, and they are advised that in 
order to entitle himself to recover in this case, if he can 
recover at all, he should have inserted in his petition a 
statement to the effect that said property had hot been in¬ 
sured beyond such insurance, if any, as ma^ have been 
covered by the policies aforesaid. 

11. Further answering, these defendants say, that the 
property described in the said petition was shipped by the 
petitioner and received by the defendant undeip a contract 
or bill of lading which provided that no carrier or party 
in possession of all or any of the property described in said 
petition should be liable for any loss thereof or damage 
thereto caused by the act or default of the shipper or 
owner. And these defendants say that the said property 
was shipped by the petitioner consigned to himself at Wash¬ 
ington, D. C., with no address of the consignee! shipper or 
owner on the crates or packages in which th^ same was 
boxed, except “Washington, D. C.,” and no advices were 
ever given to the carrier as to where said consignee could 
be found or the address to which notices of’thh arrival of 
said property should be sent, in consequence of which the 
only notice of said arrival which said carrier Jwas able to 
give and which it did give, was addressed to the petitioner 
as consignee at Washington, D. C.; and that such notice 
addressed to the petitioner as aforesaid was (July sent to 
him on, to wit, the 8th day of January, 1924 (which 

45 was the date when said goods were unloaded and 
stored in the carrier’s warehouse at Washington, D. 

C.); that said notice was duly posted, addressed as afore- 
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said, in U. S. mails, postage prepaid, in an envelope bear¬ 
ing upon its face the name of said carrier as the party for¬ 
warding the same, and said notice never was returned to 
said carrier. 

12. And for further answer, these defendants say that 
the property described in said petition was shipped by the 
petitioner and received by the carrier under a contract or 
bill of lading which provided that the carrier’s liability 
should be that of a warehouseman, only, for loss, damage, 
or delay caused by fire occurring after the expiration of 
the free time allowed by tariffs lawfully on file (such free 
time to be computed as therein provided) after notice of 
the arrival of the property at destination had been duly 
sent or given, and after placement of the property for de¬ 
livery at destination or tender of delivery of the property 
to the party entitled to receive it, had been made; and that 
property not removed by the party entitled to receive it 
within the free time allowed by tariffs, lawfully on file, 
(such free time to be computed as therein provided) after 
notice of the arrival of the property at destination had been 
duly sent or given, and after placement of the property for 
delivery at destination had been made, might be kept in a 
warehouse or place of delivery of the carrier, subject to the 
carrier’s responsibility as warehouseman only, and there 
held without liability on the part of the carrier, and subject 
to a lien for all freight and other lawful charges, including 
a reasonable charge for storage. And these defendants 
sav that the tariffs lawfully on file at the time said 
46 property was received by the carrier as aforesaid 
(I. C. C. No. 32, canceling 1. C. C. No. 70) contained 
the following provisions: 

“Carload and less than carload freight unloaded on 
wharves or warehouses of this Company and not removed 
within forty-eight (48) hours, Sundays and Legal Holidays 
excluded, will be subject to storage charge of two (2) cents 
per hundred (100) pounds per day for first five (5) days 
and three (3) cents per hundred (100) pounds each day 
thereafter, with minimum charge of twenty-five (25) cents 
for any one package or lot for one consignee.” 

“The time for removing freight before storage charges 
apply is computed from 7.00 A. M. of the day following 
date of notice of arrival.” 
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And these defendants say that the property mentioned in 
said petition as being owned by petitioner arrived at the 
City of Washington on the 8th day of Januajry, 1924, at 
7 o’clock in the morning, and was then and th^re unloaded 
at the carrier’s warehouse at its wharf and placed therein 
for delivery, and notice of the arrival of said jproperty as 
aforesaid was sent to the petitioner as aforesaid. And 
these defendants say that said property was destroyed by 
fire on the 26th day of January, 1924, without any careless¬ 
ness or negligence on the part of the carrier fey reason of 
which destruction as aforesaid, the carrier cohid not and 
did not deliver said property to the petitioner. 

13. Further answering, these defendants say that the 
carrier is perfectly solvent and abundantly able to respond 
to any judgment at law which may be entered against it, 
and that a suit is now pending in this Honorable Court No. 
69636 on the law aside thereof, brought by the petitioner 
herein against it for the purpose of recovering the value of 
his said property, which said suit is now pending and unde¬ 
termined ; and they are advised that inasmuch as no aver¬ 
ment is contained in said petition that said farrier is in¬ 
solvent, nor any other averment giving jurisdiction to this 
Honorable Court in Equity, they are advised that this Hon¬ 
orable Court is without jurisdiction in( this cause, 

47 and that the petition should be dismissed for that 
reason, and they crave the same benefi| of this de¬ 
fense as if specifically interposed by a motion Ifo dismiss. 

14. Further answering, these defendants are advised that 
there is no privity of contract between the petitioner and 
these defendants and that there is a misjoinder of parties 
defendant herein; that the contracts of insurance in said 
petition mentioned were not made with the petitioner nor 
were they for his benefit in any sense; that they covered no 
interest of the petitioner in any of said property, and that 
inasmuch as said petition recites that no payment has been 
made by said insurance companies on account of the peti¬ 
tioner’s loss as aforesaid, the said petition canfiot be main¬ 
tained upon the theory that there is any trust fund to be 
dealt with by this Honorable Court. These defendants 
pray the benefit of all the defenses interposed in this 
answer as if the same had been specifically set up by a 
motion to dismiss the said petition. 
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And having fully answered they pray to be hence dis¬ 
missed with their costs in this beha]f most unreasonably 
sustained. 

CALEDONIAN INSURANCE COMPANY OF 
SCOTLAND, 

By R. C. CHRISTOPHER, 

Asst. Mgr. 


Attest: 

ROBT. R. CLARK, 

Exec. G. A. 

AMERICAN ALLIANCE INSURANCE COM¬ 
PANY OF NEW YORK, 

By W. W. NOOP, 

V.-P. 


Attest: 

G. E. KRECH, 

Secretary. 

iETNA INSURANCE COMPANY, 
By RALPH B. IVES, 

Pres. 


Attest: 

W. ROSS McCAIN, 

Secretary. 

LONDON & LANCASHIRE FIRE INSUR¬ 
ANCE COMPANY OF LIVERPOOL, ENG¬ 
LAND, 

By HARRY W. GRAY, Jr., 

Agency Secretary. 

Attest: 

A. H. MURPHY, 

Agency Superintendent. 

(This Company has no seal in the United States.) 
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FIDELITY - PHENIX FIRE INSURANCE 
COMPANY OF. NEW YORK, 

By- -, Vice-President. 


Attest: 

VERNON HALL, 

[seal.] Secretary. 

THE HOME INSURANCE COMPANY OF 
NEW YORK, 

By F. C. BURNETT, Vice-President. I 
Attest: 

H. S. POOLE, j 

[seal.] Secretary. 

PROVIDENCE WASHINGTON INSURANCE 
COMPANY, 

By H. E. MAYNARD, Vice-Pres’t. 

Attest: 

W. H. PHILLIPS, 

[seal.] Secretary. 

THE HANOVER FIRE INSURANCE COM¬ 
PANY OF NEW YORK, 

By MONTGOMERY CLARK, V.-P. 

Attest: 

J. G. HOLLMAN, 

[seal.] Asst. Secretary. 

THE NATIONAL FIRE INSURANCE COM¬ 
PANY OF HARTFORD, CONNECTICUT, 
By F. D. LAYTON, Vice-President. \ 

Attest: I 

R. M. ANDERSON, ! 

[seal.] Asst. Secretary. \ 

WALTER C. CLEPHANE, i 

GILBERT L. HALL, j 

Attorneys for Defendant Insurance Companies. 

6—4516a 
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State of Connecticut, ss: 

I do solemnly swear that I have read the foregoing and 
annexed answer by me subscribed as the Vice President of 
the National Fire Insurance Company, and that I am 
familiar with the contents thereof, and that I verily believe 
the matters therein stated to be true; also that the cor¬ 
porate seal hereto attached is the corporate seal of the said 
defendant insurance company and that it has been duly 
attached by the requisite authority. 

F. D. LAYTON, 

Vice-President. 

Subscribed and sworn to before me this 13th day of 
February, A. D. 1925. 

[seal.] H. L. HILTON, 

Notary Public. 

49 Stipulation. 

Filed May 5, 1926. 

******* 

It is hereby stipulated and agreed by and between the 
parties hereto through their respective counsel, that the 
plaintiff’s claim in this case is now for only 317 bags instead 
of 318 bags of coffee destroyed at the defendant’s ware¬ 
house as mentioned in the bill of complaint, that 260 bags of 
said coffee were part of a shipment of 500 bags of coffee 
from New York City consigned to the plaintiff, received at 
New York City on January 18, 1924, by the Old Dominion 
Steamship Company and transmitted by it to Norfolk Vir¬ 
ginia, and thence transmitted to Washington, D. C., by the 
defendant steamboat company, and reached the wharf of the 
defendant steamboat company at Washington on January 
22, 1924, about 7 o’clock A. M.; that 29 bags of said 317 
bags of coffee were likewise a shipment consigned to the 
plaintiff, received for shipment at New" York City on Janu¬ 
ary 18, 1924, and were similarly transmitted by said steam¬ 
ship and steamboat companies, and reached the wharf of 
the defendant steamboat company at Washington, D. C. 
on January 23,1924 about 7 o’clock A. M.; and that 28 bags 
of said 317 bags of coffee were likewise a shipment con¬ 
signed to the plaintiff, received for shipment at New York 
City on January 19, 1924, and were similarly transmitted 
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by said steamship and steamboat companies, and 
reached the wharf of the defendant steamboat company at 
Washington on January 23, 1924, about 7 o’clock, A. M.; 
that said bags of coffee were unloaded from i;he steamer 
at Washington immediately upon their arrival in Wash¬ 
ington and placed in the steamboat company’s ware- 

50 house at its said wharf, and notice of duch arrival 
was given to the plaintiff on the respective dates of 

arrival as aforesaid; that the freight charges on the 500 
bags of coffee aforesaid were paid by the plaintiff on Janu- 
ary 23,1924, and the freight charges on the remainder were 
paid by the plaintiff on January 24,1924. 

It is further stipulated and agreed that the amount paid 
by the plaintiff for the said coffee the value of which is 
claimed in this case, was $5,871.64, and the amount of 
freight paid therefor was $106.35. 

The original bills of lading for said shipments are hereto 
attached, as well as copies of the freight bills submitted 
by the said steamboat company to the plaintiff; which bills 
were duly receipted by the said steamboat company on the 
respective dates of payment thereof as last hereinabove 
recited. There are also attached the original invoices 
covering said shipments, as the same were rendered by the 
consignors to the plaintiff. 

WILLIAM C. PRENTISS| 

Attorney for Plaintiff. 
ALEXANDER BRITTON (C.), 

J. WILMER LATIMER, 

Attorneys for Defendant 

Steamboat \Company. 
WALTER C. CLEPHANE, 

GILBERT L. HALL, j 

Attorneys for Defendant 

Insurance Companies. 

51 Stipulation. j 

Filed May 5, 1926. j 

• * * * * * # 

It is hereby stipulated by and between the parties hereto, 
through their respective attorneys of record, this 24 day 
of March, A. D. 1926, as follows: 
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That the claim of the plaintiff, Browning & Baines, Inc., 
as set forth in the hill of complaint, and the claim of the 
Intervenor, Robert S. Perry, Jr., as set. forth in his inter¬ 
vening petition, were mentioned to the Adjuster for the 
several Insurance Companies, defendants, by the defend¬ 
ant The Norfolk & Washington Steamboat Company, at 
the time the said Adjuster was engaged in the ascertain¬ 
ment of the loss sustained under the policies of fire in¬ 
surance issued to said plaintiff by said Insurance Com¬ 
panies, though liability therefor was denied by said Steam¬ 
boat Company; and the goods of plaintiff and of said In¬ 
tervenor, destroyed in the fire in question, upon which 
claims in this suit are based, were not included in the proof 
of loss furnished by the Norfolk & Washington Steamboat 
Company to said Insurance Companies, under the terms of 
said policies; that said proof of loss was prepared and 
submitted by the said Steamboat Company to said Insur¬ 
ance Companies after the said Adjuster of the said Insur¬ 
ance Companies had passed upon the various claims which 
had been brought to his attention informally and had de¬ 
clared which of said claims the Insurance Companies would 
recognize as valid, under said policies. 

That the plaintiff Browning & Baines, Inc. and said in¬ 
tervenor carried no insurance on its or his goods which 
were destroyed in the aforesaid fire; that no inquiry 
52 was made of the Steamboat Company by the plain¬ 
tiff, prior to said fire, as to whether the Steamboat 
Company carried insurance upon property upon its wharf 
or in its warehouses for its own benefit or for the benefit 
of other owners of such property, nor was any request made 
of the Steamboat Company by plaintiff to have plaintiff’s 
goods insured, nor w’as there any agreement between them 
in regard thereto. 

That the defendant Insurance Companies made no settle¬ 
ment with the defendant Steamboat Company for loss of 
any property or goods destroyed by said fire, and belong¬ 
ing to any other persons or corporations than said Steam¬ 
boat Company, except such property or goods as said 
Steamboat Company vras absolutely liable for as carrier, 
as distinguished from its liability as warehouseman; that 
is to say: said defendant Insurance Companies made no 
settlement with said Steamboat Company for the loss of 
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any property or goods, through said fire, which had been 
transported by it as carrier, but which remained in said 
Steamboat Company’s custody after the expiration of the 
free time allowed to the owners of goods which had 
been transported by it as carrier, as shown by the schedule 
lawfully on file with the Interstate Commerce Commis¬ 
sion, which was forty-eight hours, Sundays and legal holi¬ 
days excluded, computed from seven o’clock, A. M. of the 
dav following date of notice of arrival. 

WILLIAM C. PRENTISS,, 

Atty. for Plaintiff B\own¬ 
ing & Baines, Inc. 

EDWIN L. WILSON, j 
Attorney for Intervenor Robert 

S. Perry, Jr., Intervenor. 


ALEXANDER BRITTON 
L„ 

J. WILMER LATIMER, 

Attys. for Defe\ 
Steamboat 
WALTER C. CLEPHANE} 
GILBERT L. HALL, 

Attys. for Defendant 
Insurance Companies. 


t 


ndant 

Company. 

(L.), 


Stipulation. 

Filed May 5, 1926. 
****** 

It is hereby stipulated and agreed by and between counsel 
for the respective parties hereto that the plaintiff person¬ 
ally marked and attended to the shipping of the consign¬ 
ment of goods described in the declaration; that he placed 
no mark upon the goods or on any of the packages contain¬ 
ing the same to indicate the address of the consignee except 
“Washington, D. C.” and plaintiff gave no instructions to 
the Norfolk Southern Railroad Company as tp where con¬ 
signee could be reached, nor where a notice of tpe arrival of 
said goods could be sent; that said plaintiff suggested no 
particular routing of the goods and that the same were 
forwarded by the Norfolk Southern Railroad Company by 
the quickest route and at the lowest rate. 
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When said goods were delivered by plaintiff to the Nor¬ 
folk Southern Railroad Company for shipment the bill of 
lading was made out in triplicate in the mode hereinafter 
stated, by the freight clerk at Beaufort, North Carolina, in 
plaintiff’- presence, with the released value clause inserted, 
without prior conference with plaintiff. Plaintiff then ex¬ 
amined the bill of lading, read the released value clause, 
and asked if that was all he could collect in case of loss, to 
which the freight clerk responded that that was all he would 
be allowed; whereupon plaintiff remarked that that was 
very little and that he hoped the shipment would go safely. 
Thereupon plaintiff asked if he could insure the shipment. 

The freight clerk, supposing that plaintiff meant in- 
54 surance by the Railroad, advised him that the only 
insurance placed upon such shipments was after dec¬ 
laration in the bill of lading of the true value, upon which 
value the freight charges would be based, and that in that 
event the freight charges would be materially higher than 
would be paid on the bill of lading as then made out. Plain¬ 
tiff thereupon left the bill of lading in triplicate in the office 
until evening of that day, when he called again, signed the 
bill of lading, in triplicate, paid the charges shown thereon 
and took with him two copies of the bill of lading. Mean¬ 
while the train upon which said shipment would have been 
placed on January 4th, had departed, and said shipment 
was forwarded on the following day, and the date on the 
shipping order changed to January 5th. 

The procedure in the issuance of bills of lading is. as 
follows: 

The bill of lading is made out in triplicate, one original 
and two carbon copies. The only difference among them is 
that one is labelled “Shipping Order,” one “Bill of Lad¬ 
ing,” and one “Memorandum.” The “Bill of Lading” 
and “Memorandum” are given shipper, and the “Shipping 
Order” is retained in the office of the initial carrier. That 
procedure was followed in this case. A copy of this paper 
in triplicate as above described is attached hereto, and con¬ 
tains no statement of consignee’s address except “Wash¬ 
ington, D. C.” 

Thereupon the said Norfolk Southern Railroad Company 
issued its freight way bill which is hereto attached, routing 
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said shipment by the boat line of the defendant company, 
consigned to R. S. Perry, at Washington, D. C., with no 
statement of the consignee’s address other tljan the city 
named. 

55 On or about January 23, 1924, the Freight Agent 
of the Norfolk Southern Railroad Company, at the 

request of the defendant company, made inquiries as to the 
address at Washington, D. C. of the consignee, and about 
January 31st, 1924, received a letter from the! wife of the 
plaintiff advising him that the shipment aforesaid had not 
arrived, and requesting him to trace the shipment for her, 
and in which letter the said Norfolk Southern Railroad 
Company received for the first time advices as to what the 
Washington address of the consignee was. $|aid Freight 
Agent upon receipt of these advices promptly notified the 
Norfolk & Washington Steamboat Company at Washington, 
D. C., to the effect that said consignee’s address was 1316 
New Hampshire Avenue, Northwest, but said letter of ad¬ 
vice was sent to the defendant company toq late to be 
received prior to the destruction of the said goods as 
alleged in the declaration. 

Both parties reserve any and all objections to the com¬ 
petency, relevancy, and materiality of the facts herein 
stipulated and the right to make such objections at the 
trial. | 

WILLIAM C. PRENTISS, 
EDWIN L. WILSON, 

Attys. foi\ Plaintiff. 

J. WILMER LATIMER, 
GILBERT L. HALL, j 

Attys j for Deft. 

56 Stipulation. 

Filed May 14, 1926. j 


******* 

j 

It is hereby stipulated and agreed by and between the 
complainant Browning & Baines, Inc. and the defendants, 
by their respective attorneys of record, and by b^d between 
the Intervenor Robert S. Perry, Jr. and the iaid defend¬ 
ants, by their respective attorneys of record, that, at the 
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final hearing of this cause on the pleadings and stipulations 
heretofore filed herein, in the event that the Court shall 
hold the defendants, or any of them, liable to the said Com¬ 
plainant and said Intervenor, or either of them, upon the 
issues joined herein, this cause shall be referred to the 
Auditor of the Court to ascertain the value of the property 
lost by the Complainant and Intervenor respectively, or 
either of them, and the amounts payable by the said defend¬ 
ants, or any of them, to the said Complainant and said In¬ 
tervenor, or either of them. 

It is further stipulated and agreed that the action of 
Browning and Baines, Inc. vs. The Norfolk & Washington 
Steamboat Company, At Law No. 69229, and the action of 
R. S. Perry, Jr., against the same company, At Law No. 
69636, for the loss of the same property as that mentioned 
respectively in the bill of complaint and intervening peti¬ 
tion herein, were voluntarily dismissed by the respective 
plaintiffs therein, some months prior to the hearing in this 
cause, and that the reason for such dismissals was that the 
said parties found themselves unable to establish their alle¬ 
gations in said suits that the fire in which their property 
was destroyed on January 26,1924, was due to negli- 
57 gence on the part of the Norfolk & Washington 
Steamboat Company, its officers, agents or em¬ 
ployees. 

Dated this 13th day of May, A. D. 1926. 

WILLIAM C. PRENTISS, 

Attorney for Plaintiff Browning & Baines, Inc. 

EDWIN L. WILSON, 

Attorney for Intervenor Robert S. Perry, Jr. 

ALEXANDER BRITTON, 

L, 

J. WILMER LATIMER, 

Attys. for Defendant Steamboat Company. 

WALTER C. CLEPHANE (L.), 

GILBERT L. HALL (L.), 

Attys. for Defendant Insurance Companies . 
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Final Decree. 

. 

Filed May 14, 1926. ! 

******* 

* 

This cause came on to be heard upon the bill of complaint 
and the answers of the defendants thereto, and tpe interven¬ 
ing petition of Robert S. Perry, Jr. and the answers of the 
defendants thereto, and the stipulations of the parties, 
through their respective attorneys of record, heretofore 
filed herein, and the same having been argued by counsel 
and duly considered by the Court, it is, by the Court, this 
14" day of May, A. D. 1926, 

Adjudged, ordered and decreed that the bill of complaint 
of Browning & Baines, Inc. and the intervening petition of 
the said Robert S. Perry, Jr. be, and the samel hereby are 
dismissed, with costs to be taxed bv the Clerk. 

WALTER I. McCOY, 

Chief Justice. 

58 From the foregoing decree, the plaintiff and said 

intervenor in open court note an appeal to the Court 
of Appeals of 4he District of Columbia, and thfe amount of 
bond on appeal for costs is bv the court fixed at $100.00. 

‘ WALTER I. McpOY, 

Chief Justice. 

No objection as to form. 

WILLIAM C. PRENTISS. 

EDWIN L. WILSON. 

Memorandum. 

May 26, 1926.—Undertaking on appeal approved and 
filed. 

Assignments of Error on Appeal. 

Filed Jun. 25, 1926. 

****** ! * 

Come now the plaintiff and intervenor, appellants, and 
for assignments of error say that the Court er^ed: 

1. In dismissing the bill of complaint and intervening 
petition. 

7—4516a 
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2. In not holding that the insurance policies mentioned 
in the bill of complaint covered the goods of the plaintiff 
and the intervenor mentioned in the bill of complaint and 
in the intervening petition, respectively, and that the plain¬ 
tiff and intervenor were entitled to have the said policies of 
insurance enforced for their benefit. 

3. In not decreeing an accounting to determine the 

amounts to which the plaintiff and intervenor were 

59 entitled, respectively, and entitled to recover from 

the insurance company defendants. 

4. In not holding and decreeing that the plaintiff and in¬ 
tervenor were entitled to an accounting from the defendant 
steamboat company for their proper share of the amounts 
paid by the insurance company defendants to the steamboat 
company defendant on account of said policies prior to the 
institution of this suit. 

5. In not entering a decree in favor of the plaintiff and 
intervenor for an accounting by the insurance company de¬ 
fendants and the steamboat company defendant as to the 
said insurance as prayed in the bill of complaint and in¬ 
tervening petition. 

WILLIAM C. PRENTISS, 
EDWIN L. WILSON, 

Attorneys for Plaintiff 

and Intervenor. 

Stipulation as to Record on Appeal. 

******* 

The parties hereto, appellants and appellees, by their 
respective attorneys, hereby stipulate and agree that the 
following portions of the records, together with this stipu¬ 
lation, shall constitute the record on appeal. 

1. Original bill of complaint. 

2. Stipulation and exhibit filed October 14, 1924. And it 
is agreed that the original of the said exhibit shall be trans¬ 
mitted to the Clerk of the Court of Appeals for inspection 

or examination by that Court. 

60 3. Answer of defendant No. 1 to bill. 

4. Answer of defendants Nos. 2 to 10 to bill. 

5. Intervening petition of Robert S. Perry, Jr., omitting 
the exhibit attached thereto. 

6. Answer of defendant No. 1 to intervening petition. 
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7. Answer of defendants Nos. 2 to 10 to intervening 
petition. 

8. Three stipulations filed May 5,1926, including stipul¬ 
ation entitled in Law Case No. 69636, and filed ip this cause, 
but omitting all exhibits to said stipulations. The material 
facts evidenced by said exhibits are set forth in the stipula¬ 
tion of facts hereinbelow set forth. 

9. Stipulation filed May 14, 1926. 

10. Decree dismissing original bill and intervening peti¬ 
tion and note of appeal. 

11. Memorandum of filing of bond on appeal. 

12. This stipulation. 

13. Assignments of Error. 

It is further stipulated and agreed that the following 
facts were proved or admitted at the final hearing in this 
cause: 

The property of both the plaintiff and inteii venor were 
shipped under the Uniform Bill of Lading, whicjh. contained, 
among others, the following “Contracts, Terips and Con¬ 
ditions ’ ’: I 

“Section 1 (b). No carrier or party in possession of all 
or any of the property herein described shall be liable for 
any loss thereof or damage thereto or delay caused by the 
act of God, the public enemy, the authority of law, or the act 
or default of the shipper or owner, or | for natural 
61 shrinkage. The carrier’s liability shall be that of 
warehouseman, only, for loss, damage, or delay 
caused by fire occurring after the expiration of the free 
time allowed by tariffs lawfully on file (such free time to 
be computed as therein provided) after notice of the ar¬ 
rival of the property at destination * * * has been duly 
sent or given, and after placement of the property for de¬ 
livery at destination or tender of delivery of the property 
to the party entitled to receive it, has been made.” 

“Section 2 (a). No carrier is bound to transport said 
property by any particular train or vessel, or in time for 
any particular market or otherwise than with reasonable 
dispatch. Every carrier shall have the right in case of 
physical necessity to forward said property by any carrier 
or route between the point of shipment and jthe point of 
destination. In all cases not prohibited by law, where a 
lower value than actual value has been represented in 
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writing by the shipper, or has been agreed upon in writing 
as the released value of the property as determined by the 
classification or tariffs upon which the rate is based, such 
low^er value plus freight charges if paid shall be the maxi¬ 
mum amount to be recovered, whether or not such loss or 
damage occurs from negligence. ’ ’ 

“Section 4 (a). Property not removed by the party en¬ 
titled to receive it within the free time allowed by tariffs, 
lawfully on file (such free time to be computed as therein 
provided) after notice of the arrival of the property at 
destination or at the port of export (if intended for export) 
has been duly sent or given, and after placement of the 
property for delivery at destination has been made, may 
be kept in vessel, car, depot, warehouse or place of delivery 
of the carrier, subject to the tariff charge for storage 
62 and to carrier’s responsibility as warehouseman, 
only, or at the option of the carrier, may be removed 
to and stored in a public or licensed warehouse at the place 
of delivery or other available place, at the cost of the 
owner, and there held without liability on the part of the 
carrier, and subject to a lien for all freight and other law¬ 
ful charges, including a reasonable charge for storage.” 

The following is contained in the tariffs of the Norfolk & 
Washington Steamboat Company lawfully on file and in 
force between January 1, 1924, and January 31, 1924, both 
dates inclusive: 

44 Carload and less than carload freight unloaded on 
wharves or warehouses of this Company and not removed 
within forty-eight (48) hours, Sundays and Legal Holidays 
excluded, will be subject to storage charge of tw^o (2) cents 
per hundred (100) pounds per day for first five (5) days and 
three (3) cents per hundred (100) .pounds each day there¬ 
after, with minimum charge of twenty-five (25) cents for 
any one package or lot for one consignee.” 

“The time for removing freight before storage charges 
apply is computed from 7:00 A. M. of the day following 
date of notice of arrival.” 

The date and hour of the fire in question is as set forth in 
the answers of the defendants to the bill of complaint. 

The facts as to the arrival of the goods of the plaintiff 
and of the intervenor at Washington, D. C. and of the 
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notices given of such arrival, are as set forth in the de¬ 
fendants' answers to the bill and intervening [petition. 

The released value of the property of the intervenor, as 
agreed upon and set forth over the signature of said inter¬ 
venor in the bill of lading, was ten dollars per |c. w. t., and 
the total weight of said goods was 2,985 pounds, 

63 and the freight paid by the intervenor was $34.33. 

WILLIAM C. PRENTISS, 

Attorney for Plaintiff. 
EDWIN L. WILSON, i 
Atty. for Robert S. Perry, Jr., Intervenor. 
ALEXANDER BRITTbN, 

c. 

J.WILMER LATIME I, 

C., j 

Attys. for Defendant Norfplk & 

Wasliington Steamboat Co. 
WALTER C. CLEPHANE, 
GILBERT L. HALL (jL.), 

Attys. for Defendant Insurance Cos. 

64 Supreme Court of the District of Coli^nbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify tlje foregoing 
pages numbered from 1 to 63, both inclusive, !to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 42984 in Equity, wherein 
Browning & Baines, Inc., a corporation, is Plaintiff and 
The Norfolk & Washington Steamboat Company, a cor¬ 
poration, et al., are Defendants, as the same remains upon 
the files and of record in said Court. 

i 

In testimony whereof, I hereunto subscribe n|iy name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 15tli day of October, 1926. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 
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65 Iii the Court of Appeals of the District of Columbia. 

No. 4516. 

Browning & Baines, Inc., a Corporation, et al., Appellants, 

vs. 

Norfolk & Washington Steamboat Company, a Corpora¬ 
tion, et al., Appellees. 

Stipulation as to Printing. 

The parties hereto, appellants and appellees, by their 
respective attorneys, hereby stipulate and agree that in 
printing the record herein the Clerk shall, in lieu of the 
original fire insurance policy appearing in the record, 
print only the portions thereof as hereinafter indicated, the 
words and figures appearing in the policy in typewriting to 
be printed in italics: 


(Face of Policy.) 

The National Fire Insurance Company 

of 

Hartford, Conn. 

Amount: $5,500. Rate: .89. Premium: $48.95. 

In consideration of the stipulations herein named and of 
Forty-eight and 95/100 ths Dollars Premium does insure 
The Norfolk and Washington , D. C 1 . Steamboat Company , 
and legal representatives, to the extent of the actual cash 
value (ascertained with proper deductions for deprecia¬ 
tion) of the property at the time of loss or damage, but 
not exceeding the amount which it would cost to repair or 
replace the same with material of like kind and quality 
within a reasonable time after such loss or damage, with¬ 
out allowance for any increased cost of repair or recon¬ 
struction by reason of any ordinance or law regulating con¬ 
struction or repair and without compensation for loss re¬ 
sulting from interruption of business or manufac- 
66 ture, for the term of One Year , from the First day 
of June , 1923, at noon, to the First day of June , 1924, 
at noon, against all direct loss and damage by fire and by 
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I 

removal from premises endangered by fire, except as herein 
provided, to an amount not exceeding Five Thousand Five 
Hundred and NoJlOOths . . . Dollars, to the follow¬ 

ing described property while located and contained as de¬ 
scribed herein, or pro rata for five days at each proper 
place to which any of the property shall necessarily be re¬ 
moved for preservation from fire, but not elsewhere, to wit: 

(Rider Attached to Face of Policv.j) 

The Norfolk & Washington, D. C., Steamboatj Company. 

■ 

$20,000.... On freight of every description. 

2.500.. .. On baggage of every description. 

5,000.... On steamship supplies in storage^ consisting 
principally of bedding, bed and I table linen, 
towels, napkins, and the like. 

3,500. . . .On food, groceries and ships’ supplies of every 
description. 

3.250.. .. On office furniture and fixtures of every kind 

and description, including iron and steel safes. 

2,000.... Stationery and printed matter. | • 

1,000.... Tickets, state room cards, tags and the like. 

$37,250 j 

All while contained in the two-story and attic frame, 
slate roof building and the one-story frame corrugated 
iron, metal roof building, adjoining and communicating, oc¬ 
cupied or leased by the Norfolk and Washington, D. C., 
Steamboat Company for offices, wharves, [warehouses, 
freight sheds, store rooms, boiler room and mkchine shop, 
situate Nos. 1101-1107 Seventh Street, Southwest, Wash¬ 
ington, D. C. 

****### 

In Trust or on Commission Clausej. 

i 

This policy, when covering on merchandise and other 
personal property, shall also cover merchandise and other 
personal property, their own, or sold but not removed; also 
on their interest in and on their legal liability for similar 
property held by them (as follows, viz:) in trust or on 
storage or for repairs. 
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Property specifically insured is not covered by this 
policy. 

******* 

67 Other insurance permitted without notice until re¬ 
quired. 

******* 

Attached to and forming part of Policy No. 237684 of the 
National Fire Insurance Company of Hartford, Conn., 
which covers pro rata of each of the above sums, amount¬ 
ing in the aggregate to $5,500. 

(Face of Policy—Continued.) 

This policy is made and accepted subject to the fore¬ 
going stipulations and conditions, and to the stipulations 
and conditions printed on the back hereof, which are hereby 
made a part of this policy, together with such other pro¬ 
visions, stipulations and conditions as may be endorsed 
hereon or added hereto as herein provided. 

(Conditions Printed on Back of Face of Policy.) 
******* 


This entire policy shall be void, unless otherwise pro¬ 
vided 

by agrement in writing added hereto, 

~ ; . , (a) if the interest of the insured 

Ownership, etc. be other than 

unconditional and sole ownership; 


72 

73 

74 

75 

76 


Added Clauses. 


The extent of the application of in¬ 
surance 

under this policy and of the contribu¬ 
tion to 


be made by this Company in case of loss or damage, 
and any 

other agreement not inconsistent with or a waiver of 
any of 

the conditions or provisions of this policy, may be pro¬ 
vided for 
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77 by agreement in writing added hereto. 

****** ! * 

176 Company’s It shall be optional with this Com¬ 

pany to 

177 Options. take all, or any part, of th^ articles at 

the 

178 agreed or appraised value, apd also to 

179 repair, rebuild, or replace the property lost or dam¬ 

aged with 

180 other of like kind and quality within a reasonable 

time, on 

181 68 giving notice of its intention so tp do within 

thirty days 

182 after the receipt of the.proof of loss herein required; 

but 

183 Abandonment, there can be no abandonment to 

this Corn- 

184 pany of any property, j 

#*#*#*# 

4 ! 

And it is further stipulated that at the hearing of this 
cause, if either party should deem it necessary for the cor¬ 
rect understanding of any question therein, that the entire 
policy of insurance appearing in the record shall be pro¬ 
duced for the inspection or examination by thej Court, such 
policy may be so produced and is to be considered by both 
parties hereto as part of the record in this cause. 

WILLIAM C. PRENfTISS, 
EDWIN L. WILSON,: 

Attorneys for Appellants. 

J. WILMER LATIMER, 
c., 

LAWRENCE H. CAKE, 
c., | 

Attorneys for Appellee 

Steamboat Company. 
WALTER C. CLEPBANE, 
GILBERT L. HALL, 
c., 

Attorneys for Apipellee 

Insurance Companies. 
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69 [Endorsed:] Court of Appeals D. C. No. 4516. 

Browning & Baines, Inc., et al. v. Norfolk & Wash¬ 
ington Steamboat Co. et al. Stipulation as to printing. 
Court of Appeals, District of Columbia. Filed Nov. 19, 
1926. Henry W. Hodges, clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4516. Browning & Baines, Inc., a corporation, et al., 
appellants, vs. The Norfolk & Washington Steamboat Com¬ 
pany, a corporation, et al. Court of Appeals, District of 
Columbia. Filed Oct. 25, 1926. Henry W. Hodges, clerk. 


(3689) 






IN T 


Filbd 

JAW 18 m 


Court of Appeals, 


October Term, 1926 


No. 4516 


Browning & Baines, Inc., 
a Corporation, and 
Robert S. Perry, Jr., Intervener, 
Appellants, 

vs. 

The Norfolk & Washington Steamboat 

Company, 

a Corporation, et al.. 

Appellees. 


BRIEF FOR APPELLANTS. 


William C. Prentiss, 

Edwin L. Wilson, 

Attorneys for Appellants. 



'x 


w. f. Roetrrs co. 


ac. 







IN THE 


Court of Appeals, District of Columbia 


October Term, 1926 


No. 4516 


Browning & Baines, Inc., 
a Corporation, and 
Robert S. Perry, Jr., Intervener, 
Appellants, 


vs. 


The Norfolk & Washington Steamboat 

Company, j 

a Corporation, et al., 

Appellees. 


BRIEF FOR APPELLANTS. 


STATEMENT 

This cause originated as a bill filed by gown¬ 
ing & Baines, Inc., against the Norfolk & Wash¬ 
ington Steamboat Company and the nine appellee 
insurance companies to enforce for the benefit of 


i 
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the plaintiff ten fire insurance policies issued by 
the fire insurance companies to the Steamboat 
Company. These policies were all in the form 
of the original policy included in the transcript of 
record, so much of which as was deemed to be 
material to the respective contentions of the par¬ 
ties, appearing in the printed record, pp. 54-57. 

The case presented was based upon the cover¬ 
age of these policies, “$20,000 on freight of every 
description,” while contained, in the premises of 
the steamboat company. 

The buildings on the premises of the steamboat 
company and contents were totally destroyed by 
fire on January 26, 1924, including certain bags 
of coffee belonging to Browning & Baines, Inc., 
which had been transported by the steamboat com¬ 
pany. 

Later the appellant Robert S. Perry, Jr., filed 
his intervening petition as shipper and owner of 
certain chattels and personal property transported 
by the steamboat company and which likewise had 
been totally destroyed in the fire, claiming to have 
the same status and entitled to the same relief as 
Browning & Baines, Inc. 

The steamboat company made claim to the in¬ 
surance companies for all the freight in the 
buildings destroyed by the fire. The insurance 
companies made settlement in the amount of 
$15,846.09 for loss of freight other than the 
Browning & Baines coffee and Perry’s property 
but refused to make settlement on account of the 
Browning & Baines coffee and Perry’s property on 
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the ground that the steamboat company had no 
interest therein and was under no legal liability 
for the loss thereof. The steamboat company re¬ 
fused to sue on the policies. 

By stipulations (Record, pp. 42 to 48 and 51) 
the facts were agreed upon and the case was heard 
upon the pleadings and the stipulations without 
the introduction of other evidence. 

By the stipulations it was conceded by the ap¬ 
pellants that at the time of the fire the relation 
of the steamboat company to their goods w^s that 
of warehouseman only and that the fire was not 
due to negligence or fault of the steamboat! com¬ 
pany, and it was stipulated that the appellants 
carried no insurance on their goods (Record, p. 
44). | 

So, stripped of inconsequential incident^, the 
case presents merely the question of whether the 
coverage of the policies extended to the Appel¬ 
lants’ goods in which, at the time of the fiije, the 
steamboat company had no interest other tfyan as 
bailee and for the loss of which it was npt re¬ 
sponsible. 

By stipulation, Record; pp. 47, 48, the case was 
submitted on the question of liability, reserving the 
matter of the value of the property lost by the ap¬ 
pellants and the amounts payable by the appellees, 
or any of them, for reference to the Auditor ip case 
the Court should hold the appellees, or any of them, 
liable to the appellants. 

From decree dismissing the bill of corpplaint 
and intervening petition this appeal was taken. 



ARGUMENT 


This proceeding in equity is based upon the 
established rule that where a bailee takes insur¬ 
ance upon property in his possession as such he 
can recover the full amount of the insurance for 
the benefit of his bailor. Home Insurance Com - 
pany vs. Baltimore Warehouse Company , 93 U. S. 
527. 

The steamboat company having refused to sue 
on the policies for the benefit of the appellants, the 
latter became entitled to enforce in equity, for 
their benefit, the liability 7, of the insurance com¬ 
panies to the steamboat company. Keller vs. Ash¬ 
ford, 133 U. S. 610; Willard vs. Wood, 135 U. 8. 
309; Silver King Coalition Mines Company vs. 
Silver King Consolidated Mining Company , 204 
Fed. 166; Philadelphia Rubber Works vs. U. S. 
Rubber Reclaiming Works, 276 Fed. 613; Mobile 
Shipbuilding Company vs. Federal Brick and 
Structure Company, 280 Fed. 292. 

By reference to the abstract of the policies 
appearing in the printed record at pages 54-57, it 
will be observed that they were on printed forms 
with blanks filled in in typewriting, with a so- 
called rider attached in which the property cov¬ 
ered was listed, and that on the back of the face 
of the policy appeared printed conditions. 

The face of the policy provides that in consid¬ 
eration of the stipulations therein named and of 
the specified premium the insurance company in¬ 
sures the Norfolk & Washington Steamboat Com- 
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pany to the extent of the actual cash value | of the 
property at the time of loss or damage 
all direct loss and damage by fire “to the 
ing described property while located anfi con¬ 
tained as described herein, to wit:” Then follows 
the rider: 

“$20,000_On freight of every description. 

2.500 _On baggage of every description. 

5,000.On steamship supplies in Storage, 

consisting principally of bedding, 
bed and table linen, towels, nap¬ 
kins, and the like. 

3.500 _On food, groceries and ships’ 

supplies of every description. 

3,250_On office furniture and fixtures 

of every kind and description, 
including iron and steel safes. 

2,000.Stationery and printed matter. 

1,000-Tickets, stateroom cards, tags 

and the like.” 

all while contained in the specified premises. 

The rider also contains the so-called in trust or 
on commission clause, which for some ye£rs has 
been inserted in policies for what it mi^ht be 
worth to the assured, as follows: 

“This policy, when covering on merchandise 
and other personal property, shall alsb cover 
merchandise and other personal propertjy, their 
own, or sold but not removed; also oh their 
interest in and on their legal liability fpr sim¬ 
ilar property held by them (as follow^, viz:) 
in trust or>on storage or for repairs.” 

Among the conditions printed on the back of the 


against 

follow- 








face of the policy is the provision (lines 20-23) 
that “this entire policy shall be void, unless other¬ 
wise provided by agreement in writing added 
hereto, (a) if the interest of the insured be other 
than unconditional and sole ownership.’ 7 

Of the classes of property covered by the rider 
it will be observed that the first two, “freight of 
every description” and “baggage of every descrip¬ 
tion,” imply property not owned by the steamboat 
company but belonging to others. This necessary 
implication satisfies the condition that the policy 
shall be void, unless otherwise provided by agree¬ 
ment in writing added thereto, if the interest of the 
insured be other than unconditional and sole own¬ 
ership. 

The other classes of property specified in the 
rider imply property of the steamboat company. 

By the face of the policy the coverage thus extends 
to described property, i.e., freight and baggage, 
while located and contained as described, i. e., all 
while contained in the specified premises. 

Such coverage on property described as freight 
and baggage while contained in the premises, is 
not affected or limited by the in trust or on com¬ 
mission clause. This clause is not restrictitve or 
limitative in terms or effect but expands the cover¬ 
age to property other than that specifically sche¬ 
duled and as to which, in the face of the condi¬ 
tion as to unconditional and sole ownership and 
without the in trust or on commission clause, the 
coverage would not extend. 

The words “freight” and “baggage” as used in 
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the rider have definite and unmistakable mean¬ 
ings. “Freight” is a comprehensive term signify¬ 
ing goods of any description handled by a cdmmon 
carrier for hire. “Baggage” signifies the personal 
effects of travelers carried ordinarily without spe¬ 
cific charge. Both as regards freight and baggage 
the liability of the carrier as a common barrier 
attaches and continues until a reasonable tirrie after 
reaching destination. Such reasonable time, as 
applicable to freight and baggage handled jby the 
steamboat company, was fixed by tariffs or specific 
agreements, and it is conceded that both th^ coffee 
and Perry’s goods had remained in the warehouse 
on the wharf beyond the so-called free tirhe and 
that as to both the status of the steamboat company 
at the time of the fire had become that of ^ ware¬ 
houseman. 

Based on this situation, the contention of the 
insurance companies as stated in their answer to 
the bill of complaint is (par. 4, R. p. 24) th^t at the 
time of the fire the- appellants’ property coiild not 
be considered as “freight” and that there |was no 
legal liability of the steamboat company to the 
appellants and (par. 5, R. p. 24) that theiif loss is 
not covered by the terms of the policies. J 

But “freight,” as designating propertyj trans¬ 
ported by a carrier, aptly describes the property 
so long as it remains in the possession or jcustody 
of the carrier. 

Baggage continues to be baggage and designated 
as such even after it leaves the possession of a par¬ 
ticular carrier. Baggage is baggage so long as 
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the traveler is on his way or at a hotel and does 
not cease to be baggage until he returns home and 
there receives his trunk or bag and empties it of 
its contents. 

The policies in this respect follow our Code 
Secs. 642 and 643, providing for the sale of un¬ 
claimed freight and baggage, which read: 

“Sec. 642. SALE OF UNCLAIMED 
FREIGHT, AND SO FORTH.—Whenever 
any freight, baggage, or other property trans¬ 
ported by a common carrier to, or deposited 
with a common carrier at, any point in the 
District of Columbia, shall remain unclaimed 
by the owner or consignee, or the charges 
thereon shall remain unpaid for the space of 
six months after arrival at the point to which 
the same shall have been directed or trans¬ 
ported, or after deposit as aforesaid, and the 
owner or person to whom the same is con¬ 
signed, or by whom the same shall have been 
deposited, shall, after notice of such arrival, 
or after notice to take away such property so 
deposited, neglect or refuse to receive the same 
and pay the charges thereon within such pe¬ 
riod of six months, then it shall be lawful for 
such carrier to sell such freight, baggage, or 
other property, at public auction,” etc. 

“Sec. 643. Upon the application of such 
carrier, verified by affidavit, to the supreme 
court of the District of Columbia holding a 
special term, setting forth that the place of 
residence of the owner or consignee of any 
such freight, baggage, or other property is 
unknown, or that such freight, baggage, or 
other property is of such perishable nature, or 
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so damaged, or showing any other caus^ that 
shall render it impracticable to give thfc no¬ 
tice or delay the sale for the period provided 
in the next preceding section, then it shall be 
lawful for such court to make an order author¬ 
izing the sale of such freight, baggage, or 
other property,” etc. 

i 

The obvious intent of the parties, as evidenced 
by the language of the policies, was to cover prop¬ 
erty designated as freight and baggage so lqng as 
it remained in the possession of the steamboat! com¬ 
pany. i 

The other contention that the appellants’ prop¬ 
erty was not covered by the policies because I there 
was no legal liabililty of the steamboat company to 
them, is without support whether regarded j as a 
general proposition or as founded on the so-balled 
in trust or on commission clause. 

* i 

In Home Insurance Company v. Baltimore 
W are house Company, 93 U. S. 527, the pol.cy read: 

i 

“do insure Baltimore Warehouse Company 
against loss or damage by fire * * * on mer¬ 
chandise * * * their own or held by thpm in 
trust or in which they have an interbst or 
liability * * * and * * * to make goodj unto 
the said assured, their executors, administra¬ 
tors or assigns, all such loss or damage, j* * * 
the said loss or damage to be estimated accord¬ 
ing to the actual cash value of the said property 
at the time the same shall happen; and to be 
paid within sixty days after due noticb and 
proof thereof made by the insured * * * unless 
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the property be replaced by similar property 
of equal value and goodness * * *. 

“Persons sustaining loss or damage * * * 
shall forthwith give notice thereof in writing 
to the company * * * showing also the owner¬ 
ship of the property insured * * *. What was 
the whole cash value of the subject insured; 
what was their interest therein * * *. 

“No suit or action of any kind against said 
company for the recovery of any claim * * * 
shall be sustainable unless * * * commenced 
within * * * twelve months next after any loss 
or damage shall have occurred * * 

The court, after noticing general rules of inter¬ 
pretation, said at Page 542: 

“Turning, then, to the policy issued to the 
plaintiff below, and construing it by the lan¬ 
guage used, the intention of the parties is 
plainly exhibited. Its words are, The Home 
Insurance Company ‘insure Baltimore Ware¬ 
house Company against loss or damage by fire, 
to the amount of $20,000, on merchandise haz¬ 
ardous or extra-hazardous, their own or held 
by them in trust, or in which they have an 
interest or liability, contained in’ a certain de¬ 
scribed warehouse. There is nothing ambigu¬ 
ous in this description of the subject insured. 
It is as broad as possible. The subject was 
merchandise stored or contained in a ware¬ 
house. It was not merely an interest in that 
merchandise. The merchandise of the ware¬ 
house company, owned by them, was covered, 
if any they had. So was any merchandise in 
the warehouse in which they had an interest or 
liability. And so was any merchandise which 
they held in trust.” 
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So here: 


On freight of every description. 
On baggage of every description. 
All while contained in the two- 
story and attic frame, slate| roof 
building and the one-story frame 
corrugated iron, metal roof build¬ 
ing,” etc. ! 

The Court then said (same page) : 

“The description of the subject muSt be 
entirely changed before it can be held to mean 
what the insurers now contend it means^ If, 
as they claim, only the interest which the 
warehouse company-had in the merchandise 
deposited in their warehouse was intendjed to 
be insured, why was that interest described 
as the merchandise itself? Why not as the 
assured’s interest in it? Throughout the 
policy, wherever the subject intended to be 
insured is spoken of, it is described, not as a 
partial interest, not as a mere lien for ad¬ 
vances and charges upon the goods h^ld in 
storage, but as the property itself, whatever 
might be the existing rights to it. Thijis the 
insurance company covenanted to make good 
to the assured all such loss or damag^, not 
exceeding the sum insured, as should happen 
by fire ‘to the property as above specified.’ 
What that specification was, we have seen.” 

So here the policy read “does insure” the Steam¬ 
boat company “to the extent of the actual cash 
value of the property * * * against direct lo$s and 
damage by fire * * * to the following described 
nronertv * * * ” 


“$ 20,000 

2,500 
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The Court then said (Page 543) : 

“The policy also contained a provision that, 
in case of fire, the ‘property’ destroyed might 
be replaced by similar ‘property’ of equal 
value and goodness. There are other like 
designations. Nowhere is any less interest 
in the goods insured alluded to than the en¬ 
tire ownership.” 

So here the policy provided (lines 176, et seq.) 
that “it shall be optional with this company * * * 
t 0 * * * replace the property lost or damaged with 
other of like kind and quality.” 

The Court then said (Page 543) : 

“The words of the policy are not satisfied 
if their import be restrained, as the plaintiff in 
error seeks to confine, it. The parties to whom 
the policy was issued were warehouse-keepers, 
receiving from various persons cotton and 
other merchandise on deposit. They were 
empowered by their charter to receive bail¬ 
ments and to make charges against the bailors 
for handling, labor, and custody. They were 
also authorized to make advances upon the 
goods deposited with them, and their charges, 
expenses, advances, and commissions were 
made liens upon the property. They had, 
therefore, an interest in the merchandise de¬ 
posited with them which. they might have 
caused to be specifically insured. It was also 
at their option to obtain insurance upon the 
entire interest in the merchandise, whether 
held by them or by the depositors. Nothing 
in their charter forbids such insurance. It is 
undoubtedly the law that wharfingers, ware- 
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housemen, and commission-merchants, having 
goods in their possession, may insure them in 
their own names, and in case of loss may re¬ 
cover the full amount of insurance, fori the 
satisfaction of their own claims first, and hold 
the residue for the owners. Waters v. Mon¬ 
arch Assur. Co., 5 Ell. & Bl. 870; Lohdon 
and Northwestern Railway Co. v. Glyn, 1 Ell. 
& Ell. Q.B. 652; DeForest v. Fulton Ins. 
Co., 1 Hall 136; Siter v. Moritz, 13 Penh. St. 
219. Such insurance is not unusual, even 
when not ordered by the owners of gbods, 
and when so made it inures to their benefit. 
And such insurance, we must hold, the ware¬ 
house company sought and obtained bf the 
policy of the plaintiff in error. The words 
‘merchandise held in trust’ aptly describe the 
property of the depositors.” ! 

So here, the policy provided (line 20) that the 
entire policy should be void unless otherwise pro¬ 
vided by agreement in writing added thereto, “(a) 
if the interest of the insured be other than uncondi¬ 
tional and sole ownership.” This condition w^s sat¬ 
isfied by the designation of classes of property 
insured as “freight of every description”! and 
“baggage of every description,” both of which signify 
property not owned by the steamboat company. 
“Freight of every description” while contained in 
the specified premises, aptly described the appdllants’ 
property at the time of the fire. 

The only reasonable interpretation of the language 
of the policy is that the coverage extended to 
freight or baggage while contained in the steamboat 
company’s premises, whether the relation 6f the 


steamboat company to it was that of carrier or that 
of warehouseman, and thus fully to protect the 
steamboat company not only against actual liability 
but against contingency or possibility of liability and 
litigation, so that the property or its value might be 
rendered to the owner. 

As said in Munich Assurance Co. vs. Dodwell & 
Company, 128 Fed. 410, at 412: 

* * * “After a careful investigation of 
English and American decisions, we think the 
true doctrine is that a carrier has an insurable 
interest in goods in his possession as such, to 
the full extent of their value, against a loss 
for which it is possible that he may become 
responsible, and that the question whether he 
has the right to recover under the policy is not 
to be determined after the loss by inquiring 
whether in fact he is then liable to the owners 
of the property for the value thereof or for 
damage thereto. In the present case the ap¬ 
pellee insured against general average. It is 
undoubtedly true that it might have become 
liable to the owners of the goods for loss on 
general average resulting from its own negli¬ 
gence in navigating the steamer. It may have 
been so liable in this case, for aught that the 
record discloses to the contrary. It had the 
right to insure against its own negligence as 
well as against the necessity of being required 
to enter into the inquiry whether its own neg¬ 
ligence caused or contributed to the stranding 
of the vessel, the jettison, and the resulting 
general average charges.” 

And the following language from Waring vs. The 
Indemnity Fire Insurance Company, 45 N. Y. 606, 
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611, 6 Am. Rep. 146, quoted in the Munich Ajssur- 
ance Company case, is pertinent: 

“Agents, commission merchants, or others 
having the custody of, and being responsible 
for, property, may insure in their own n^mes; 
and they may, in their own names, recover of 
the insurer not only a sum equal to their' own 
interest in the property by reason of any lien 
for advances or charges, but the full amount 
named in the policy up to the value of the 
property. * * * The right is put upofi the 
fact that, having the possession of the prop¬ 
erty exclusive as to all but the owner, to Whom 
they are responsible, they have the right to 
protect it from loss, so that it or its value may 
be rendered to the owner when he calfs for 
his own.” 

i 

The suggestion that during the free time only the 
appellants’ property was covered as “freight’!’ and 
that after the expiration of the free time it was cov¬ 
ered as “similar property held by them in trust!or on 
storage,” by the in trust or on commission elapse, is 
too fantastic to receive serious consideration. 

The plaintiff’s goods designated as “freight,” con¬ 
tinued to be the same property after the expifation 
of the free time. ! 

If it had been intended that the coverage should 
be limited to the interest in or liability for freight 
while contained in the specified premises, it Would 
have been easy to make the rider so read. To; effect 
such intent, instead of “on freight of every descrip¬ 
tion” and “on baggage of every description^” the 
rider would have read “on the interest in or! legal 



liability of the assured for freight (or baggage) of 
every description,” or to insert other language 
clearly and specifically limiting the coverage. 

In conclusion, it is submitted that the intent of the 
parties as evidenced by the form and language of the 
policies is too clear and definite to require resort 
to rules of interpretation, but if it could be said 
that any doubt is raised as to the extent of the cover¬ 
age on freight and baggage, such doubt would have 
to be resolved in favor of the assured. Thompson 
vs. Phoenix Insurance Company, 136 U. S. 287; 
Mays vs. New Amsterdam Casualty Company, 40 
App. D. C. 249. 

Respectfully submitted, 

William C. Prentiss, 

> Edwin L. Wilson, 

Attorneys for Appellants. 
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BRIEF FOR APPELLEE. 

The Norfolk & Washington Steamboat Company. 

I 


FACTS IN THE CASE. 

i 

The statement of the case appearing in appellants’ 
brief is a clear and concise statement of the f^cts ex¬ 
cept in two respects in which unintentionally it is 
somewhat misleading. 

The goods of the appellants were not included in 
the proof of loss furnished to the insurance companies 
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by tbe Steamboat Company. When appellants stated 
in their brief (p. 2) that “the Steamboat Company 
made claim to the insurance companies for all the 
freight in the buildings destroyed by the fire,” they 
doubtless referred to that portion of the stipulation of 
facts (R. 44) which recites that the claims of appellants 
were “mentioned” by the Steamboat Company to the 
adjuster for the insurance companies, “though liability 
therefor was denied by said Steamship Company.” 
The stipulation further recites that appellants ’ claims 
“were not included in the proof of loss.” 

The statement in appellants’ brief (p. 2) to the effect 
that settlement was made by the insurance companies 
“for loss of freight other than” that of appellants, and 
that the insurance companies refused to make settle¬ 
ment on account of appellants’ property, must be read 
in conjunction with that portion of the stipulation of 
facts (R. 44) which distinctly states that the appellee 
“insurance companies made no settlement with said 
Steamship Company for the loss of any property or 
goods, through said fire, which had been transported 
by it as carrier, but which remained in said Steamboat 
Company’s custody after the expiration of the free 
time allowed to the owners of goods which had been 
transported by it as carrier as shown by the schedule 
lawfully on file with the Interstate Commerce Com¬ 
mission, which was forty-eight hours, Sundays and 
legal holidays excluded, computed from seven o’clock 
A. M. of the day following the date of notice of ar¬ 
rival.” In other words, no settlement was made with 
anybody situated similarly to appellants. 

The stipulation of facts also states (R. 44) that no 
inquiry was made of the Steamship Company by ap¬ 
pellants prior to the fire, “ as to whether the Steamship 
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Company carried insurance npon property ujpon its 
wharf or in its warehouse for its own benefit or for the 
benefit of other owners of such property, nor was 
any request made of the Steamship Company by ap¬ 
pellants to have appellants’ goods insured, npr was 
there any agreement between them in regard thereto . 9 9 

Thus It Appears That It was Never Understood by 
Appellants That Their Property was to be Insured or 
That It had been Insured, and That Neither the Steam¬ 
boat Company Nor the Insurance Companies (who were 
the only parties to the contract of insurance) Ever So 
Understood It. 

Furthermore, nowhere in the policies (R. 54) is 
there a suggestion that the insurance was for the bene¬ 
fit of anybody except the Steamboat Company} itself. 

It must be constantly borne in mind that the appel¬ 
lants 9 goods which were destroyed in this fire wtere not 
at the time of their destruction, in transit, or even 
being held in the warehouse during the free time al¬ 
lowed by law during which time the Company could 
still be held to its liability as a common carrier; but, 
on the other hand, that the free time had expired, the 
freight had been paid, and the only liability! which 
the Steamboat Company could have incurred would 
have been for negligence, and that of this there was 
none. (R. 42-47) 


i 
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ARGUMENT. 

I. 

The Policies Contain No Provision Inuring to the 

Benefit of Appellants. 

The policies in terms state that the various com¬ 
panies, in consideration of the stipulations therein 
named and of the premiums recited therein, do “insure 
the Norfolk & Washington, D. C. Steamboat Company’’ 
for the term of one year against all direct loss or dam¬ 
age by fire to the property insured. There is no ex¬ 
pression, as is so frequently found in policies, to the 
effect that the loss, if any, shall be payable to anyone 
else “as his interests may appear”, or that the insur¬ 
ance is for the benefit of “whom it may concern,” or 
that the policies were issued to the Steamboat Com¬ 
pany “for or on account of the owner” or anyone else. 
Nor is there anything in the policies from which it can 
be inferred that the interest of anyone other than the 
Steamboat Company was in contemplation by any of 
the parties to this litigation. 

It is solely because such expressions are found in 
the policy involved in the case of Munich Assurance 
Company v. Dodwell & Company, 128 Fed. 410, cited 
by appellants on page fourteen of their brief, that the 
Court held that the policies might inure to the benefit 
of parties not named in the contract. 

It is significant that when dealing with goods held 
by the Steamboat Company in trust or on storage, as 
the goods destroyed in this case clearly were, the sub¬ 
ject of insurance is limited expressly to that com¬ 
pany’s “interest in” and “legal liability for” such 
property. 

It is not denied that the Steamboat Company had at 


the time the transportation commenced an insurable 
interest in the appellants ’ goods which were destroyed 
by the fire, and that it could have taken out a policy 
which would inure to the benefit of the appellants had 
it desired to do so, or had appellants requested it to 
do so, and that is all that the cases cited on pages 
thirteen and fourteen of appellants ’ brief decide. It 
is therefore unnecessary to reply to that part of their 
brief which is devoted to a discussion of this sfibject. 
'Suffice it to say that as the policy was to be issued to 
the Steamboat Company and at that Company’s ex¬ 
pense, it is entirely reasonable that it should have re¬ 
stricted the insurance to its interest in or leg^l liab¬ 
ility for the articles mentioned. 

Nor is it denied that cases may be presented where 
owners of goods shipped by common carriers pray be 
entitled to the proceeds of insurance thereon; biit this 
is not such a case. In the absence of any sqch ex¬ 
pressions as would indicate that third persons had an 
interest in such policies it is believed that the |courts 
have uniformly decided that there can be no rebovery 
except for the benefit of the parties expressly insured. 

3 Joyce on Insurance, 2d Ed. sec. 1730, page 
2893. 

The general doctrine on this subject is stated ib New- 
son v. Douglass, 7 Har. & J. 417, 16 Am. Dec. 317. In 
that case a marine policy had been issued in the name 
of Douglass, who at that time was acting as agent for 
an undisclosed principal. The policy was issued “for 
account of whom it may concern. ’ ’ The vendee of prin¬ 
cipal sued upon it. The Court said (p. 320): 

“It is well settled that where a policy has not 
the general clause contained in this, or one of 
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similar import, none can avail themselves of it 
but those who are named as the parties insured, 
or on whose account it is expressed to be made. 
But it is equally clear that a policy in the name 
of one, with the general clause “for whom it may 
concern” will cover and protect the interest of 
any person for whose benefit it was intended, and 
who authorized it to be effected.” 

To the same effect see Wise v. St. L. M. Ins. Co., 23 
Mo. 80; Washburn-Crosby Co. v. Home Ins. Co. 
(Mass.) 85 N. E. 592; Clinckett v. Casseres, 200 N. Y. 
S. 181. 

The case of Home Ins. Co. v. Balto. Warehouse Co., 
93 U. S. 527, 23 L. Ed. 868, upon which appellants reply, 
very clearly points out the difference between the 
policies in the case at bar and policies containing ex¬ 
pressions such as are above referred to. This case also 
shows a marked difference between a policy which in¬ 
sures merchandise generally, and one which insures 
the interest of the insured in such merchandise. The 
statement of facts in the Home Ins. Co. case which pre¬ 
faces the opinion distinctly points out the difference. 
In that case the policy was issued to the warehouse 
company “on merchandise, their own, or held by them 
in trust, or in which they have an interest or liability.’ ’ 
In the case at bar the policies in terms limit the in¬ 
sured property to that in which insured has “the un¬ 
conditional and sole ownership* * (R. 56), except as to 
property held in trust, as to which the extension of 
the insurance only reaches to the insured’s “interest 
in or legal liability for* * same. (R. 55.) 

In the case of Home Insurance Co. v. Gwathmey, 82 
Ya. 923, the policy read (p. 927): “By this policy of 
insurance, the Home Insurance Company of New York 
do insure W. W. Gwathmey & Co. against loss or 
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damage by fire, to the amount of five thousand dollars, 
on cotton in bales and general merchandise, their own, 
or held by them in trust or on consignment, orj sold, 
but not delivered, contained in * * * And the said 
Home Insurance Co. hereby agree to make good unto 
the said assured * * * all such immediate loss or 
damage, not exceeding in amount the sum or sums in¬ 
sured, as above specified, nor the interest of tl^e as¬ 
sured in the property, except as herein provided, as 
shall happen by fire. ’ * The trial court upon an erron¬ 
eous application of the doctrine of Home Ins. Oo. vs. 
Balto. Warehouse Co. supra, held that the owners of 
the goods on deposit in the warehouse were entitled 
to share in the benefits of the policy; but the Cojirt of 
Appeals reversed the trial court and ruled thq,t the 
coverage of the policy was limited to the interest 6f the 
assured. 

In Willamette Navigation Co. v. Hartford Firp Ins. 
Co. 287 Fed. 464, which was decided long aft4r the 
Baltimore Warehouse Co. case, supra, the Court} very 
carefully considered this whole subject. The Navi¬ 
gation Co. had taken out marine insurance witjh the 
Hartford Fire Ins. Co. “for account of themselves, 

loss, if any, payable to the assured.” The Court said: 

* 

“Turning to the policy of insurance, it ydll be 
seen that the insurance is for ‘account of them- 
selves, loss, if any, payable to the assured.’! It is 
contended by the respondent, the appellee here, 
that, by reason of this clause in the policy and its 
wording, the insurance covers only the libelant’s 
interest in the paper, as carrier, and not the inter¬ 
est of the shipper or of other persons involved, and 
that, if it had been intended to cover the shipper’s 
or other interest, it would have read ‘on account 
of whom it may concern’, as in the Phoenix-In- 
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surance Company Case, or ‘their own or held by 
them in trust or on commission,’ as in the Cali¬ 
fornia Insurance Company Case, or have con¬ 
tained some expression of the kind more com¬ 
prehensive in its nature than that we are asked to 
consider. 

“We are of the view that the contention of coun¬ 
sel is sound. The insurance, being for ‘ account of 
themselves,’ comprises a particular person; that 
is, the assured, to whom the loss is payable. ‘The 
general rule is that a policy made in the name of 
a particular person will not protect the interest 
of any other person, unless the words ‘for whom it 
may concern’ or their equivalent indicate that it 
is intended that the interest of some other person 
be covered.’ Cooley’s Briefs on Insurance, Vol. 

1, p. 787. The rule is stated in like effect by 
Wallace, J., in The Sydney (C. C.) 27 Fed. 119, 
125, and previously applied in the same case by 
Brown, J. (D. C.) 23 Fed. 88, 93. The principle is 
stated in slightly different terms in Wise, As¬ 
signee of Eubank, v. St. Louis Marine Ins. Co., 23 
Mo. 80, 83, as follows: 

“If an insurance is made by a person in his own 
name only, without any indication in the policy 
that any other is interested, it can be applied only 
to his own proper interest in the subject, or his 
interest as trustee, or in some other way.” 

“So it was held in Finney, et al. v. Bedford 
Commercial Ins. Co., 8 Mete. (Mass.) 348, 41 Am. 
Dec. 515, that when a part owner of a vessel ef¬ 
fects insurance therein in his own name only, and 
there is nothing in the policy indicating that it 
was designed to cover the interest of any other 
person, it could not be shown by parol evidence 
that other persons were concerned also, and that 
their interests as well were intended to be in¬ 
sured. Likewise it was held in Graves v. Boston 
Marine Ins. Co., 2 Cranch, 419, 2 L. Ed. 324, that 
a policy in the name of one joint owner of a vessel 
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‘as property may appear,’ without a claus^ stat¬ 
ing the insurance to be for the benefit of ^11 con¬ 
cerned, does not cover the interest of any other 
joint owner. To a like purpose, see Russell v. 
New England Marine Ins. Co., 4 Mass. 82, and 
Woodbury Savings Bank & Bldg. AsS’n v. 
Charter Oak F. & M. Ins. Co., 29 Conn. 374. 

“The language of the present policy is explicit 
and restrictive, and unless some interest of the 
libelant is to be subserved there can be no! action 
on the policy. In this view it may well be that, if 
libelant has incurred a liability to the shippers 
under its contract of affreightment, such liability 
would be covered by the language ‘for account of 
themselves,’ for it is reasonable to suppose that 
that was one of the purposes of the insurance, to 
reimburse the libelant for loss that it might be 
required to make good to the shipper. But the 
libelant has incurred no liability to the shipper. 
The libel is based upon the alleged fact tl^at ‘the 
said steamer stranded and sunk.’ The eyidence 
obviously sustained the allegation. 

“Nor is it shown that the cause of stranding is 
attributable to negligence in navigation; feo that 
recovery must ensue, if at all, upon the single al¬ 
legation of stranding. ’ ’ 

In Brooklyn C. Corp. v. Federal Phoenix F|re Ins. 
Co. 200 N. Y. S., 208, the phraseology of the policy 
was “on the contents of a certain building owned by 
the assured, or sold but not removed, also on ‘in¬ 
sured ’s ’ interest in and legal liability for property held 
by it in trust, or on commission, or on joint account 
with others, or on storage, or for repairs.” The ap¬ 
pellate court, reversing the trial court, held that the 
language of the policy expressly limited recovery to 
the insured’s interest in or legal liability for property 
held by it in trust. 
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In Steele vs. Franklin Fire Ins. Co. 17 Pa. 290, the 
Conrt stated: 

“But it may be said that an insurance for the 
benefit of the carriers is an insurance for the 
owners. Not so. Their interests are distinct. A 
contract of insurance is essentially but an engage¬ 
ment to indemnify. The interest of a carrier, 
without advances, is certainly less than the inter¬ 
est of the owners, where he has a special contract 
which relieves him from his liability for loss by 
fire and other accidents. An insurance for the 
benefit of the carrier would be made upon a less 
premium, under such circumstances, than would 
be demanded for an insurance upon the interest 
of the owner. And where the carriers were not 
relieved from liability by a special contract, at 
the time of receiving the goods, and were known 
to be responsible men, an insurance for the benefit 
of the owner could be effected at a small premium, 
by reason of the right of the underwriters to a 
cession of the owners’ remedy against the car¬ 
riers.” 


n. 

The Expression “Freight of Every Description” Does 
Not Apply to Appellants * Goods. 

Appellants seem to recognize the force of w’hat has 
been hereinabove stated and seek to take this case out 
of the operation of the doctrine so announced only by 
endeavoring to place upon the words “freight of every 
description” a meaning broad enough to cover their 
goods destroyed in this fire, without reference to the 
fact that the Steamboat Company had a vital interest 
therein at the time the transportation commenced and 
that its interest completely ended after its liability as 
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a common carrier ceased and the freight moi^ey had 
been paid. 

The policies plainly recite (K. 56) that they Chall be 
void “unless otherwise provided by agreement }n writ¬ 
ing added hereto (a) if the interest of the in¬ 
sured be other than unconditional and sole ! owner¬ 
ship. 7 ’ The insured, as has been hereinabove pointed 
out, was the Steamboat Company only. The insurance 
companies recognize the tendency on the part of an 
insured to take more care of its own property than 
that of somebody else. It is because of the recognition 
by the courts of the increased hazard incurred by in¬ 
surance companies in insuring property of which the 
insured has not the absolute ownership that th^ Court 
in Huth v. N. Y. Mutual Ins. Co., 21 N. Y., Sjup. Ct. 
(8 Bosw.), 538, 552, has said that the meaning of the 
word “freight” should not be extended as contended 
for by appellants. The provisions last above quoted 
as contained in the policies in suit emphasize the in¬ 
tention of the insurance companies to insure nj) prop¬ 
erty except that in which the Steamboat Company had 
a direct interest. The appellants in their bijief ap¬ 
parently concede that this is so, and they say that the 
rider attached to the policy qualifies this restriction to 
property of which the insured has the unconditional 
and sole ownership, by extending it to certain classes 
of property in which the interest of the Steamboat 
Company was of a more limited nature, and thfey seek 
to justify their contention that they are protected by 
these policies only by the argument that the descrip¬ 
tion in the rider attached to the policy: “freight of 
every description,” negatives the express language of 
the printed portion of the policy last above quoted. 

Appellees admit that the terms of the rider evidence 
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an agreement that to the limited extent stated in the 
rider the property may be of a kind of which insured 
has not the unconditional and sole ownership. Never¬ 
theless the rider must be read in conjunction with the 
stipulation last mentioned, and the courts in constru¬ 
ing the rider, instead of enlarging its terms will re¬ 
strict them so as to comply with the obvious intent of 
the policy as read from its four corners. 

The property insured consisted (R. 55) of (a) 
“freight of every description(b) baggage of every 
description; (c) Supplies and storage; (d) food etc.; 
(e) office furniture and fixtures; (f) stationery, etc.; 
(g) tickets etc.; (h) merchandize and other personal 
property, their own or sold but not removed; (i) the 
Steamboat Company's interest in and legal liability 
for similar property held by it in trust or on storage 
or for repairs. This comprises all the property in¬ 
sured, and it is enumerated in the rider above referred 
to. An analvsis of this rider discloses the care which 
the Steamboat Company exercised to insure itself 
against any loss which might accrue to it and nega¬ 
tives the idea that in taking out insurance it had any 
thought of protecting other parties; and the policies 
themselves are quite consistent in this respect with the 
stipulation (R. 44) which shows that no such thought 
was in anybody’s mind when the policies were issued. 

The Steamboat Company first insured freight and 
baggage because (assuming that this meant goods in 
transit) as to these articles there was an absolute lia¬ 
bility imposed upon it save for the acts of God or the 
public enemy. The following five items, to wit: sup¬ 
plies, food, office furniture and fixtures, stationery and 
tickets, were all different species of property owned 
by the Steamboat Company upon which the loss, in 
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case of fire, must necessarily fall. It also secured it¬ 
self against loss because of the destruction of its own 

i 

property which might have been sold but not paid for 
and removed and which, if destroyed, might ijever be 
paid for, or in which the property might not have 
passed, (which was the situation presented in!Waring 
v. Ind. Fire Ins. Co., 45 N. Y. 606). So far as the prop¬ 
erty held on storage was concerned, inasmuch there 
was no possibility of loss to the Company du!e to the 
destruction of that class of property unless negligence 
could be shown, all that the Company attempted to 
insure was its interest in or legal liability for that 
property. 

It is conceded (appellants ’ brief, p. 3) thajt appel¬ 
lants ’ property was held on storage merely at ‘the time 
of the fire, and that nothing had occurred whi^h invol¬ 
ved the Steamboat Company in any legal liability with 
regard to it. (See D. C. Warehouse Receipt Act, 36 
Stat. 301). Actual transit had ceased, the appellants 
had been notified that the goods had been jremoved 
from the vessel and placed in storage, the freight had 
been paid, and more than forty-eight hours had 
elapsed since such notification. (R. 42-47) 

In view of the insistence by appellants that the words 
“freight of every description” causes these! policies 
in the absence of any expression to that effect, to in¬ 
ure to their benefit, it may not be amiss to trace the 
gradual evolution of the meaning of tl^e word 
“freight” as used in policies of marine insurance, 
from the compensation which is earned for tips Trans¬ 
portation of goods, to the goods which are subject to 
such compensation. Such a course may tend I to clari¬ 
fy the meaning in which this word is used in these pol¬ 
icies. 

. i 

i 

l 

i 

i 
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There can be no question but that the original mean¬ 
ing of the word “freight” as used in marine insur¬ 
ance policies is the hire which is earned by the trans¬ 
portation of goods. 

3 Kent *s Comm. 219; Poland vs. The Spartan, 19 
Fed. Cas. 912, 914; 

The Norman Prince, 185 Fed. 169, 171; 

Michael v. Prussian Nat. Ins. Co., 63 N. E. 810, 
813, 171 N. Y. 25; 

Lake Superior M. Ry. Co. v. U. S. 93 U. S. 442, 
454, 23 L. Ed. 965. 

This was assumed to be its meaning in Insurance 
Company v. Mordecai, 22 How. 111. The term 
“freight” was not then considered as including the 
cargo of goods. As was said by the Court in Minturn 
v. Warren Ins. Co., 84 Mass. (2 Allen) 86, 91: 

“The word freight, as used in policies of in¬ 
surance has a well settled and distinct meaning. 
It does not include cargo or goods laden on board. 
These are insured under the term goods, or cargo, 
or merchandise, or words of like import. Freight 
signifies the earnings or profit derived by the 
shipowner or hirer of a ship from the use of it by 
himself, or by letting it to others, or by carrying 
goods for others. 1 Phil. Ins. Co. Secs. 327, 469; 
1 Amould on Insurance, 200. 

Freight as thus understood cannnot be insured un¬ 
der the designation of “property.” Wiggin vs. Mer¬ 
cantile Ins. Co. 24 Mass. (7 Pick.) 271, 273. 

It was in this sense that the word “freight” was for¬ 
merly generally used in insurance policies. The Court 
in Christie vs. Davis Coal & Coke Co., 95 Fed. 837, 838, 
defined the word “freight”’ as the price of the car- 



15 


i 

i 

I 

I 


riage or delivery of the goods, and then said, in speak¬ 
ing of the word in that sense: 4 ‘ Freight is liable to be 
lost by sea perils. That risk must be borne byj the car¬ 
rier and covered by insurance in his behalf. ’ ’ The rea¬ 
son why it is liable to be lost is that freight is not usu¬ 
ally due until the voyage is completely performed and 
the goods tendered for delivery. 

Caze vs. Balto. Ins. Co., 11 U. S. (7 Craiich) 358, 
362, 3 L. Ed. 370; 

Hagar v. Donaldson, 154 Pa. 242, 25 Atl. 824 
825; 

Brown v. Harris, 68 Mass. (2 Gray) 359, 360. 

It is to the interest of the vessel owner, therefore, 
to insure against the inability to collect thb freight 
money due to the loss of the goods in transit. 

I 

2 Joyce on Insurance, Secs. 1008-1010. 

3 Joyce on Insurance, Sec. 1723. 

Patapsco Ins. Co. v. Biscoe, 7 Gill & J. 293, 
300, 28 Am. Dec. 219. 

Unquestionably the use of the word in modern times 
has been extended. Instead of being restricted to the 
money to be received as compensation for carrying 
the goods, it is now also given a secondary significa¬ 
tion as referring to the goods themselves foi: the car¬ 
riage of which freight money is to be received. 

The Nassau, 188 Fed. 46, 48, 110 C. C. A. 184. 

Interstate Commerce Commission v. So. Pac. By. 
Co. 132 Fed. 829, 838; 

The Texas, 134 Fed. 909, 914. | 

Considered in that sense the Steamboat Company 
had a direct interest in insuring the goods, because 
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until the freight charges were paid it had a lien for the 
money earned for the carriage, (3 Kent’s Comm, 220, 
221) and such a lien would constitute a legitimate sub¬ 
ject of insurance. 

When giving the word the extended or secondary 
meaning there could be no rational theory for extend¬ 
ing the meaning beyond its true secondary significa¬ 
tion and applying it to property for which no charges 
for transportation could be made. As has been here¬ 
tofore pointed out, the transit was at an end, before 
the fire took place. Not only was the transit conclud¬ 
ed, but the freight money had actually been paid. (R. 
42, 43) After that, at common law as well as under 
the terms of the bill of lading, the liability of the 
Steamboat Company as an insurer (which liability 
was imposed upon it as long as the goods could be con¬ 
sidered as freight) was ended. (R. 43, 45, 46) This 
is conceded by appellants’. (Brief p. 3) The Com¬ 
pany then assumed an entirely different and less bur¬ 
densome liability, to-wit: that of warehouseman. This 
is also conceded by them. (Appellants’ brief p. 3) 
During this relationship it could charge no freight 
money. Goods which are not the subject of a charge 
for freight cannot be properly called freight under any 
circumstances. Though appellees have made diligent 
research no insurance case has been found in which 
goods so situated have been considered as included 
under the term * ‘freight.” 

As appellants base their claim wholly upon the 
words “freight of every description” occurring in the 
rider to the policies in question, the question for de¬ 
cision is not a complicated one. 

There being nothing in the policies signifying that 
the parties used the term “freight” in other than its 
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proper sense, the question is whether that term in 
proper usage is limited to goods while in the jcustody 
of the carrier as carrier, or is to be extended td include 
goods which the Steamboat Company had erased to 
hold in that capacity, through the expiration of Jthe free 
time, and was, at the time of the loss, holding in the 
capacity of warehouseman only. 

Tangible personal property is more specifically de¬ 
scribed in several different ways, depending upon cir¬ 
cumstances. The word 4 ‘freight’’ is employed for tan¬ 
gible personal property 4 4 in transit. ” It is thud defined 
in The Century Dictionary: 


4 4 In the United States and Canada, in general, 
anything carried for pay either by water or by 
land; the lading of a ship, canal boat, railroad car, 
wagon, etc.” 


The term 44 merchandise” is applied to property 
which, at the time, is the subject of trade. I);s defini¬ 
tion, in the same dictionary, is as follows: 

i 

4 4 In general, any movable object of trade or 
traffic; that which is passed from hand to hand by 
purchase and sale; specifically the objects of com¬ 
merce; a commercial commodity or commercial 
commodities in general; the staple of a mercan¬ 
tile business; commodities, goods, or war^s bought 
and sold for gain.” 

The broader term 44 goods” includes, of course, 
freight and merchandise. It is defined in the jsame dic¬ 
tionary as follows: 

I 

4 4 Movable effects or personal chattels;; articles 
of portable property, as distinguished frofii money, 
lands, buildings, ships, rights in action^ etc.; as 


i 

I 


i 
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household goods.” * * * “Goods in composition 
occurs in British use in reference to goods in 
transit—that is, freight; in the United States 
freight is used in such compounds.” 

Property which is in transit, therefore, may be mer¬ 
chandise, as in the case of the coffee consigned to 
Browning & Baines, or it may be goods, as in the case 
of Intervener’s household effects. As appears above 
property may be referred to as goods while in transit, 
and likewise property which is the subject of merchan¬ 
dise may be referred to as goods, yet when goods are 
in transit they are designated by the more limited term 
“freight” to indicate that they are goods in transit; 
so also property which is at the time the subject of 
trade is denominated by the more limited term 4 ‘mer¬ 
chandise” to indicate that it is the subject of purchase 
and sale. 

As appellants concede they are not entitled to re¬ 
cover in this suit unless their property at the time of 
the loss comes within the description of “freight,” the 
importance of ascertaining the proper sense to give 
to that term, as used in the policies in question, is ob¬ 
vious. 

It appearing from the foregoing that “freight” 
means goods in transit, the next inquiry is when goods 
may be said to be “in transit.” Upon this question 
there is no dispute between the parties. All agree that 
the transit commences with the delivery by the con¬ 
signor to the carrier and continues until the arrival 
of the goods at their destination and the expiration of 
the free time allowed thereafter, which in this case has 
already been shown to be forty-eight (48) hours after 
arrival. 

It is likewise conceded by all parties that while the 



goods are in transit the carrier’s liability is inj effect 
that of an insurer, and that its liability changes with 
the expiration of the free time to that of warehouse¬ 
man. Therefore, if appellees’ interpretation pf the 
word “freight” advanced above is the correct ope, ap¬ 
pellants’ property had ceased to be freight some time 

before the loss occurred, and at the time of the loss 

7 [. 

Browning & Baines’ property was merchandise or 
goods in the custody of the Steamboat Compiny as 
warehouseman, and the property of the Intervener, 
was goods (not merchandise) similarly on storage. 

Further illustrating the proper use of the several 
terms in question, the coffee which belonged to Brown¬ 
ing & Baines might at different times have beei} prop¬ 
erly called “freight,” “merchandise” and “g^ods.” 
While in the warehouse of the factor it was not 
“freight,” but properly denominated: “merchandise”; 
while in transit it was properly denominated as 
“freight”; when it ceased to be freight, it wasj again 
merchandise, and had it not been lost, it would when 
it reached the pantry of the consumer be “goods^” and 
not either “freight” or “merchandise.” 

It appearing, therefore, that the proper meaning 
of the terms here involved are well understood and 
no claim being made that the term “freight” was used 
in other than its proper sense in the policies ip ques¬ 
tion, it necessarily follows that the property qf both 
of the appellants, which had been freight, had ceased 
to be within that description when the free time ex¬ 
pired, and that from that time until its loss, their prop¬ 
erty not being in transit, was not freight, but merchan¬ 
dise or goods. 

Appellants place great reliance upon the fact that 
in Section 642 of the Code of the District of Coljimbia, 
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dealing with the sale by common carriers of unclaimed 
freight, etc., the word “freight” is used in the sense 
contended for by them; but by reference to this sec¬ 
tion, it will be found that in its opening clause the 
terms “freight” and “baggage” are used in their 
proper sense, as the reference is to the time of their 
delivery to the carrier. The only other mention of 
such property in the section, instead of calling this 
property what it would then be properly called (mer¬ 
chandise or goods), for the sake of convenience em¬ 
ploys the same terms. 

It is noticeable that the Uniform Warehouse Keceipt 
Act which was passed in the District of Columbia nine 
years after Section 642 of the Code vras passed and 
embraces the whole subject-matter of that Section, and 
which is in force in every state except one, covers the 
same subject and nowhere refers to such property as 
“freight,” but the word a goods” is therein used to 
define this species of property. 

I). C. Code of 1924, p. 532, 36 Stat. L. 301; 

3 Uniform Laws Ann., p. 66, Supp. 1926, p. 2. 

/The fact that the word is misused in the Section of 
the Code referred to, it is respectfully urged, cannot 
give it for the purposes of these insurance policies, a 
meaning different from that ascribed to it in every ad¬ 
judicated case upon an insurance policy. 

But even assuming that this unwarranted meaning 
could be ascribed to the word “freight” as used in the 
insurance policy, this, as indicated in the first head of 
this brief, is far from establishing the proposition that 
in policies whose benefits are so carefully and clearly 
restricted to the insured as in this case, anyone not a 
party thereto may be entitled to any of the advantages 


therefrom. As hereinabove pointed ont by reference 
to the decisions of the courts, where it is so plainly 
evident both from the actions of the parties themselves 
and the words of the policies, that the benefits are lim¬ 
ited to the insured , there can be no recovery by bthers 
on the ground of an implied trust or otherwise. 

By the express terms of the policy, even if the goods 
destroyed could be called “freight” such good^ were 
not property of which the insured had unconditional 
and sole ownership, but were clearly held by the Steam¬ 
boat Company, “in trust or or storage,” and th^ sub¬ 
ject of insurance under the clause of the policies relat¬ 
ing to goods so held was only the Steamboat Comp¬ 
any’s “interest in or legal liability ” therefor. 

J. Wilmer Latimer, 
Lawrence H. Cake, 

Attorneys for Appellee 
Steamboat Company . 
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SUBJECT INDEX. 


STATEMENT OF FACTS.!... 

I. IT WAS THE NORFOLK & WASHINGTON 
STEAMBOAT COMPANY (NOT THE AP¬ 
PELLANTS) THAT WAS INSURED 

UNDER THE POLICIES. .' 17 . 

n. THE POLICY INSURES THE INTEREST 
OF THE NORFOLK AND WASHINGTON 
STEAMBOAT COMPANY IN THE GOODS. 

in. THE SOLE AND UNCONDITIONAL 
OWNERSHIP CLAUSE IN THE POLICY 
INDICATES THE INTENTION OF THE 
PARTIES TO PROTECT THE CARRIER 
FOR THE FULL VALUE OF THE GOODS 
SO LONG AS THE RELATION OF CAR¬ 
RIER EXISTED; WHEN THAT RELA¬ 
TION ENDED AND THE CARRIER BE¬ 
CAME A WAREHOUSEMAN IT IS, AGAIN, 
THE ASSURED’S INTEREST WHICH 
CONTINUED TO BE COVERED, TO WIT, 
FIRST, HIS LIABILITY FOR NEGLI¬ 
GENCE AS A WAREHOUSEMAN AND 
SECONDLY, HIS CHARGES AS SUCH 
WAREHOUSEMAN .j.. 

IV. THE LANGUAGE OF THE IN TRUST OR 
ON COMMISSION CLAUSE IN THIS 
POLICY INDICATES AN INTENT TO 
LIMIT THE LIABILITY OF THE COM¬ 
PANY IN RESPECT TO PROPERTY NOT 

BELONGING TO THE ASSURED. L. 

V. THERE IS NO EQUITY IN THE BILL.... 

CASE INDEX. 

Brooklyn C. Corp. v. Fid. Phenix F. I. Co., 2Q0 
N. Y. S. 208. I.. 

Cannon Mills v. Flynn, 82 Pa. Super. Ct. 298... Ll! 

Code of D. C., Sec. 21.L. 











Index Continued. 


• • 

11 

Page 

10 Corpus Juris, 243 . 7 

D. C. Warehouse Receipts Act, Sec. 21 (36 Stat. 

301). 11 

Gutman v. Rogers, 13 N. Y. S. 576 . 6 

Home Ins. Co. v. Balto. Warehouse Co., 93 U. S. 

527... ... 12 

Home Ins. Co. v. Gwathmey, 82 Va. 923. 9 

& Joyce on Ins. Sec. 1728 ..17,18 

McKenzie v. Schorr, 133 Atl. 821. 6 

No. Brit. & Merc. Ins. Co. v. Moffat, 7 L. R. Com. 

PI 25 18 

Pennefeather v. Balto. S. P. Co., 58 Fed. 481. 21 

Price v. Mut. Reserve Life Ins. Co., 102 Md. 683.. 6 

6 R. C. L. 887 . 6 

Washburn Crosbv Co. v. Home Ins. Co., 85 N. E. 

592.8, 21 

Williamette Nav. Co. v. Hartford F. I. Co., 287 

Fed. 464 . 8,9 

















Browning & Baines, Inc., a Corporation, ei) al, 

Appellants, 


The Norfolk & Washington Steamboat Company, 

a Corporation, et al., 

Appellees . 


BRIEF FOR APPELLEES INSURANCE 

COMPANIES. 


STATEMENT OF FACTS. 

The policies involved in this case cover the Norfolk 
and Washington Steamboat Company in the!-sum of 
$37,250 on “freight of every description, on tbaggage 
of every description,” steamship snpplies, fobd, office 
furniture and fixtures, stationery and printed matter, 
tickets, tags and the like—“all while contained fin the 
two story and attic frame” building No. llGtd.107 7th 
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Street, Washington, D. C. The form then continues 
(E. 3, 4, 55): 


4 ‘ This policy, when covering on merchandise and 
other personal property, shall also cover merchan¬ 
dise and other personal property, their own, or 
sold but not removed; also on their interest in and 
on their legal liability for similar property held 
by them (as follows, viz:) in trust or on storage 
or for repairs.” 

The bill of lading, Section 4 (a), is as follows: 

(a) Property not removed by the party entitled 
to receive it within the free time allowed by tariffs, 
lawfully on file (such free time to be computed as 
therein provided) after notice of the arrival of 
the property at destination or at the port of ex¬ 
port (if intended for export) has been duly sent or 
given, and after placement of the property for de¬ 
livery at destination has been made, may be kept 
in vessel, car, depot, warehouse, or place of deliv¬ 
ery of the carrier, subject to the tariff charge for 
storage and to carrier’s responsibility as ware¬ 
houseman, only, or at the option of the carrier, 
may be removed to and stored in a public or li¬ 
censed warehouse at the place of delivery or other 
available place, at the cost of the owner, and there 
held without liability on the part of the carrier, 
and subject to a lien for all freight and other law¬ 
ful charges, including a reasonable charge for stor¬ 
age. (E. 52.) 

During the progress of the case one Eobert S. Perry, 
Jr., who had shipped goods from Beaufort, North Car¬ 
olina, to Washington and whose goods were also de¬ 
stroyed in this fire, intervened for the purpose of as¬ 
serting a claim similar to that of Browning & Baines, 
the principal plaintiff. (E. 15) 


The Browning & Baines goods consisted of pertain 
bags of coffee shipped from New York by the Old Do¬ 
minion Steamship Company, and transshipped at 
Norfolk by the Norfolk and Washington Steamship 
Company, the goods being consigned to and owned by 
the plaintiff. (R. 42) Long prior to the shipment and 
at the time of the fire the Steamboat Company was 
carrying policies of insurance in the defendant!Insur¬ 
ance Companies covering a fire loss of the property 
hereinafter mentioned, among the items of which were, 
“freight of every description,” and the Stehmboat 
Company’s “interest in or legal liability for property 
held by it in trust or on storage or for repairs.l” (R. 
3, 4, 20, 21, 55) | 

The property of Browning & Baines and the inter- 
venor Perry was destroyed by the fire referred tb with¬ 
out negligence upon the part of the Steamboai; Com¬ 
pany after the transit had terminated, the property 
placed in the Steamboat Company’s storehouse, re¬ 
spective claimants notified, the freight paid, ahd the 
Steamboat Company’s liability changed from Ifhat of 
an insurer to that of a warehouseman merely. (R. 43- 
46) In the Perry case the goods had arrived at [Wash¬ 
ington on January 8, 1924, (R. 31) and unsuccessful 
efforts had been made to notify Perry of their arrival, 
but due to the fact that Perry had given no address at 
Washington to which the notice might be sent, no notice 
ever reached him. (R. 47) In the Browning & [Baines 
case the last consignment arrived at the Steamboat 
Company’s wharf at 7 o’clock in the morning of Janu¬ 
ary 23 and notice of such arrival was actually received, 
and freight charges paid by the plaintiff on January 
23 and 24 respectively. (R. 42, 43) 
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The bills of lading given for the Browning & Baines 
shipment contained no release value clause so that if 
anything is due to Browming & Baines, it is the full 
value of the cotfee destroyed, which is five thousand 
eight hundred and seventy-one dollars, sixty-four cents 
($5,871.64), plus the amount of freight paid which was 
one hundred six dollars, thirty-five cents ($106.35). (R. 
43, 51-53.) 

In the Perry case the bill of lading, with Perry’s 
full knowledge and acquiescence, in consideration of a 
reduced rate of freight paid by him contained a stipu¬ 
lation limiting the amount of recovery in case any re¬ 
covery could be had, to ten dollars ($10.00) per hundred 
weight, which in this case would reduce the amount to 
be recovered to two hundred ninety-eight dollars, fifty- 
eight cents ($298.58), plus the freight paid, thirty-four 
dollars, thirty-three cents ($34.33). (R. 46, 53) 

The property shipped by the Intervener Perry and 
destroyed by fire consisted of household goods for¬ 
warded by him from Beaufort, North Carolina, con¬ 
signed to himself at Washington, D. C., without any 
address other than this. No instructions were given 
by him as to where notice of arrival could be sent nor 
as to where he could be reached. His attention had 
been called before the shipment to the released value 
clause in the bill of lading which limited recovery in 
case of loss to Ten Dollars per hundred weight, and 
he had been advised that he could dispense with this 
clause by paying a higher rate of freight. The goods 
arrived at Washington on January 8, 1924, were un¬ 
loaded and placed in the Steamboat Company’s ware¬ 
house, and efforts were made by the Steamboat Com¬ 
pany without success to locate Perry, and a notice of 
arrival was deposited in the United States mail ad- 
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dresssed to Perry at Washington, D. C. (R. 17, 45, 47) 
The goods were destroyed by the fire which con¬ 
sumed the Steamboat Company’s warehouse on Janu¬ 
ary 26, 1924. (R. 23, 52) During the intervening in¬ 
terval no word had been received from Perry, although 
the Steamboat Company had been diligently trying to 
locate him. (R. 47) The amount for which the Steam¬ 
boat Company would be liable, if liable at all, was, un¬ 
der the released value clause, only $298.58, jfius the 
freight paid of $34.33. (R. 53) Perry is claiming 

for the full value of the goods notwithstanding the re¬ 
leased value clause. (R. 17) 

There are no facts in dispute, and the propositions 
advanced depend for their solution upon the construc¬ 
tion of the policies of insurance involved, which poli¬ 
cies are all in substantially the same language.! 

I 

I. 

IT WAS THE NORFOLK & WASHINGTON 
STEAMBOAT COMPANY (NOT THE APPEL¬ 
LANTS) THAT WAS INSURED UNDER THE 
POLICIES. 

No question is involved in this case as to the right 
of a third person, not a party to a contract, to siie there¬ 
under, on the theory that the contract was intended 
for his benefit. The question in this case is whether 
this contract was intended for the benefit of appel¬ 
lants. As has been stated by many of the Cpurts of 
our Country, including those of Maryland and New 
York, stipulations claimed to be for the benefit of third 
persons are never enforcible by them unless it can be 
inferred from the particular contract in hand that the 
contracting parties intended to make such third per- 
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sons the beneficiaries of their contract. Very recently 
the Maryland Court of Appeals in McKenzie vs. Schorr, 
133 Atl. 821, quoted with approval the following lang¬ 
uage from 6 R. C. L. 887 (speaking of the right of a 
third party to sue on a contract): 

* 4 Ordinarily it is sufficient if the contract is evi¬ 
dently made for the benefit of the third person. 
The question of whether a contract was so intended 
is one of construction . (Italics ours.) That in¬ 
tention must be gathered just as in the case of any 
other contract, from reading the contract as a 
whole in the light of the circumstances under 
which it was entered into.’ ’ 

See also Gutman vs. Rogers , 13 N. Y. S. 576; Price vs. 
Mutual Reserve Life Ins. Co., 102 Md. 683 at 686. 

The purpose of this fire insurance policy was to 
protect the assured, the Norfolk and Washington 
Steamboat Company, from loss; the carrier’s prospec¬ 
tive loss as to freight was the entire value of the goods 
and he was reinsured for that value so long as the 
property could be classified as freight; when the prop¬ 
erty was no longer freight, but was merely on storage 
under the terms of the bill of lading, the carrier’s risk 
was limited to (1) his charges; (2) his legal liability 
as warehouseman, if the property should be destroyed 
by his negligence—these two elements are intended to 
be covered by the “In trust” clause; the warehouse¬ 
man had no further risk and no further coverage, hence 
the shipper cannot recover the value of the goods when 
the warehouseman has not been negligent, and the loss 
by fire occurred after the expiration of the “free time” 
period established by the bill of lading. (R. 44, 45.) 

Since the carrier itself is an insurer of its freight, 
the policy expressly covered “freight of every descrip- 
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tion,” while contained in its wharf building. The 
carrier thus obtained reinsurance on property rightly 
classified as freight. The carrier, moreover, in Obtain¬ 
ing the policy (and the insurance companies, in issuing 
policy) had in mind the fact that consignees |do not 
always withdraw their goods from the wharf within 
the stipulated time in the bill of lading, and that its 
liability for such goods, after the expiration of ithe pe¬ 
riod (48 hours), had been expressly limited by the bill 
of lading to the liability of a warehouseman! This 
principle is clearly stated in the article on Carriers, 
10 C. J. page 243, as follows: 

“ Because of the exceptional and arbitrary char¬ 
acter of the insurance feature of the contract of 
carriage, it necessarily follows that the consignee 
is bound to observe diligence in removing the 
goods. The duty of the consignee to receive the 
goods, it is said, is as imperative as is the duty of 
the carrier to deliver. The stringent liability of 
the carrier cannot be continued at the option or to 
suit the convenience of the consignee. The! rule is 
well settled in jurisdictions where the shipper is 
allowed a reasonable time within which to re¬ 
move the goods before the carrier’s liability as 
insurer terminates, whether this time is to be es¬ 
timated from the date of the arrival of the goods 
or from notice of their arrival, that the liability 
of the carrier, as such, ceases after the expiration 
of such time and becomes that of warehouseman 
only.” j 

As the policy was to be issued for the assured, and 
at the expense of the assured, it was entirely reason¬ 
able that the carrier should obtain insurance on its 
interest in or legal liability for such storage Articles. 
That the policy is payable to the Norfolk & Washing- 
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ton Steamboat Co. is of itself an index as to whose in¬ 
terest is protected. 

See Williamette Nav. Co. vs. Hartford F. I. Co., 287 
Fed. 464, 476, and, similarly, Washburn Crosby Com¬ 
pany vs. Home Insurance Company, Mass. (1909) 85 
N. E. 592, in which it was held that the interest of a 
third person in property described in a policy is not 
covered thereby in the absence of a provision that the 
policy shall inure to the “benefit of whom it may con¬ 
cern,” or equivalent words. In that case, which was 
brought in equity and which resulted in a decree for 
the defendant, the policy carried an ‘in trust or on 
commission * clause and the Court says in part: 

“The policy in the case at bar in terms pro¬ 
vides that it is a policy ‘attaching upon the prop- 
perty, interests and legal liability of the Boston 
and Maine Railroad ’. That is the equivalent of a 
statement that it is not a policy for the benefit of 
whom it may concern. * * * The Boston and 

Maine Railroad did not own the flour here in ques¬ 
tion, it was not liable for it, and this suit is not 
brought to recover indemnity for loss suffered by 
the Boston and Maine Railroad because it had an 
insurable interest in the flour. On the contrary, 
it is brought to compel the insured to recover in¬ 
demnity for the loss suffered by the owner of the 
flour, on the ground that its (the owner’s) inter¬ 
est was insured by it. ’ ’ 


II. 

THE POLICY INSURES THE INTEREST OF THE 
NORFOLK AND WASHINGTON STEAMBOAT 
COMPANY IN THE GOODS. 

We do not dispute the rule that the carrier might 
have obtained insurance covering the shipper’s inter- 



est, as well as its own, but we contend that the car¬ 
rier, by this policy which was issued to it (and not for 
the benefit of other persons as their interese^ might 
appear) did in fact insure its interest in the gtpods, as 
distinguished from the value of the goods theihselves. 

When the policy is limited to the interest of the 
bailee in the goods, then, of course, the companies are 
only liable to the extent of that interest. 

i 

Home Ins. Co. vs. Gwatlnney, 82 Va. 92&. 

Two possible warehouseman losses were in the minds 
of the carrier and the insurance companies w^ien the 
policies were written: (1) the loss of storage Charges, 
and (2) a loss to the warehousman if the goods should 
be destroyed by fire through the negligence of the in¬ 
sured. It was these two elements or varieties of loss 
which were covered by the precise language ‘falso on 
their interest in and on their legal liability for similar 
property held by them (as follows, viz:) in truit, or on 
storage of (or) for repairs.” 

Perhaps it was because of the accuracy of this basis 
as the intention of the parties to the insurance con¬ 
tract which led the plaintiff in this case to bring a 
suit at law against the Norfolk Boat, charging negli¬ 
gence of the carrier in the origin of the fire, only to 
dismiss the same for lack of proof at the trial table. 
(R. 48.) 

Unquestionably the bill of lading is to be r$ad with 
the policy to determine the extent of the coverage. 
Willamette Nav. Co. vs. Hartford F. 1. Co., ^87 Fed. 
464, 467. (Circ. Ct. of App., 9th Circuit.) 

It will be observed that the plaintiff’s property was 
held on storage merely at the time of the fire. Transit 
had ceased, the plaintiff had been notified that the 
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goods had been removed from the vessel and placed 
in storage, the freight had been paid, and more than 
forty-eight, hours had elapsed since such notification. 
(R. 42, 43, 45, 46.) 

The stipulation shows that the last shipment of 317 
bags of coffee consigned to Browning and Baines ar¬ 
rived at the Norfolk and Washington Steamboat Com¬ 
pany’s wharf early in the morning of January 23, 1924; 
that the coffee was unloaded immediately and placed 
in the Steamboat Company’s warehouse at its wharf 
and notice of arrival given to the plaintiff on that date, 
and that pursuant to the notice of arrival the freight 
charges were paid by the plaintiff on January 23rd and 
24th respectively. (R. 42, 43.) The pleadings show 
that the fire occurred on January 26th about seven 
o’clock in the evening. (R. 4, 22.) 

Under the terms of the bill of lading the carrier’s 
liability was limited to that of a warehouseman only 
for loss caused by fire occurring after the expiration 
of the free time allowed by the tariffs lawfully on file 
after notice of the arrival of the property at destina¬ 
tion had been duly sent or given, and after placement 
of the property for delivery at destination had been 
made. (R. 43, 45, 51.) Property so placed in the ware¬ 
house was to be kept there subject to the tariff charge 
for freight and to the carrier’s responsibility as ware¬ 
houseman only. The free time allowed as shown by 
the schedule lawfully on file with the Interstate Com¬ 
merce Commission (certificate of Interstate Commerce 
Commission filed in evidence) was forty-eight hours, 
to be computed from seven o’clock A.M. of January 
23rd. 

Under these conditions, as decided by the Courts 
time and again, the liability of the Steamboat Com¬ 
pany was for negligence merely. 
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D. C. Warehouse Receipts Act , Sec. 21 (36 Stat. 
301). 

! 

• 

Appellants’ brief emphasizes the idea that “freight” 
is the general description of the character of goods 
covered by the policy and suggests that the freight 
contained in the building is covered, irrespectiv^ of the 
length of time in which it has remained on the! prem¬ 
ises. Such a construction of the policy, it is submitted, 
would be entirely unreasonable and is an illustration of 
that isolation of particular clauses, to the exclusion of 
all other clauses, which is met with from time tjo time 
in the construction of contracts. The Company |might, 
with equal force, suggest that the sole and uncondi¬ 
tional ownership clause is contained in the policy and, 
therefore, the plaintiff has no case under any circum¬ 
stances. The true theory of the proper construction of 
the contract is to be found by examining all of its 
clauses together and by thus determining the inten¬ 
tion of the parties. Our suggestion is that the use of 
the “in trust or on commission” clause shows that it 
was the interest of the assured in the property, whether 
on sea or on land, which the parties endeavored to 
cover. As long as the property remained “freight” 
the carrier was its insurer; when it ceased to be 
“freight,” the carrier was liable for its loss only 
through its negligence. The defendant insurance com¬ 
panies, in seeking to protect the carrier, are nqw as¬ 
sailed by persons claiming the benefit of the contract 
who are themselves not parties to it, whom it was never 
intended to cover and who rely upon a construction of 
the contract which neither of the parties to it hajs ever 
asserted or accepted. Even if we had a case in ^which 
A. had contracted with B. to do something fbr the 
benefit of C., it is submitted that C. would not be heard 


12 


as an original exponent of a different understanding 
as to the aim and purpose of the contract as compared 
with the understanding of the parties to it. 

The plaintiff relies primarily upon the decision in 
Home Insurance Company vs. Baltimore Warehouse 
Co., 93 U. S. 527; 23 Law Ed. 868, in which the ware¬ 
houseman brought suit to recover, and did recover, 
the entire value of merchandise held by it. We sug¬ 
gest that that decision is based on an entirely differ¬ 
ent state of facts in that: 

(1) The policy insured goods in which the ware¬ 
houseman “may have an interest or liability.’ ? In the 
pending case the policy covers the interest, not the 
property in which the assured has an interest. To 
quote from the opinion in the Baltimore Warehouse 
case, “it was not merely an interest in that merchan¬ 
dise/ 7 (page 869) 

(2) During the storage period the merchandise itself 
was not insured, but the Steamboat Company’s inter¬ 
est in or legal liability for the goods was insured. 

(3) The clause providing for the replacement of 
destroyed property with other of like kind and quality 
relates merely to property so long as it retains its 
character as freight, to property belonging to the 
Steamboat Company, and to property belonging to said 
company—sold but not removed. 

(4) Both the English and Pennsylvania cases ( Can¬ 
non Mills vs. Flynn, 82 Pa. Sup. Ct. 298) point out that 
the policy contracts are modified from time to time as 
decisions are rendered on particular clauses: It is 
difficult to see what language could have been em¬ 
ployed in this policy to more clearly demonstrate that 
it was the warehouseman’s interest in the property and 
not the property itself which was being insured. 


i 
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THE SOLE AND UNCONDITIONAL OWNERSHIP 
CLAUSE IN THE POLICY INDICATES THE 
INTENTION OF THE PARTIES TO PROTECT 
THE CARRIER FOR THE FULL VALtTE OF 
THE GOODS SO LONG AS THE RELATION OF 
CARRIER EXISTED; WHEN THAT RELA¬ 
TION ENDED AND THE CARRIER BECAME 
A WAREHOUSEMAN IT IS, AGAIN, THE AS¬ 
SURED’S INTEREST WHICH CONTINUED TO 
BE COVERED, TO WIT, FIRST, HIS LIABIL¬ 
ITY FOR NEGLIGENCE AS A WAREHOUSE¬ 
MAN AND SECONDLY, HIS CHARGES AS 
SUCH WAREHOUSEMAN. 


It is one of the elements and fundamental features 
of fire insurance that it is a personal contract. And 
unless the policy distinctly otherwise provides, nobody 
but the insured has any right, claim, interest orj title to 
the proceeds of the insurance. 

Furthermore, it is very clear that, unless th£ policy 
otherwise distinctly provides, it is only the interest of 
the insured named in the policy in the property de¬ 
scribed in the policy which is covered by the insured 


contract. 

These policies expressly provide in their iprinted 
conditions that they are to be void (unless otherwise 
provided by endorsement thereon) if the interest of 
the insured is not truly stated or if the interest of the 
insured is other than sole and unconditional! owner¬ 
ship. 

Now with respect to some of the property described 
in the policy, it is clear that the Norfolk and Washing¬ 
ton Steamboat Company did have sole and hncondi- 
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tional ownership. For instance this is doubtless true 
of the items of 44 steamship supplies” and 

44 food, groceries and ships’ supplies,” 44 office fur¬ 
niture and fixtures, ” 4 4 stationery and printed mat¬ 
ter,” 4 4 tickets, state room cards, tags and the 
like.” (R.55) 

But on the items of freight and baggage of every 
description it is clear that the insured did not have sole 
and unconditional ownership but only limited and qual¬ 
ified rights growing out of the relation of the insured 
to said property as common carrier. Therefore, by 
virtue of the express policy conditions the policy does 
not cover the two items of freight and baggage, 
unless there is some provision or endorsement on the 
policy which expressly recognizes and undertakes to 
cover the interest of the Norfolk and Washington 
Steamboat Company in said property, which is less 
than unconditional and sole ownership. 

As the policy was intended to cover the interest and 
liability of the common carrier, as such, in the prop¬ 
erty, we find an endorsement on the policy form read¬ 
ing as follows: 

4 4 In trust or on commission clause. This 
policy, when covering on merchandise and other 
personal property, shall also cover merchandise 
and other personal property, their own, or sold 
but not removed; also on their interest in and on 
their legal liability for similar property held by 
them (as follows, viz:) in tru§t or on storage or 
for repairs.” (R.55) 

It is submitted that the object of this clause is very 
clearly the protection of the interest of the carrier. As 
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the policy provides that the interest of the insured in 
the property must be truly stated and, if not otherwise 
stated, must be sole and unconditional ownership, 
otherwise the policy will be void, (R. 56) therefore, this 
clause is for the purpose of showing what interest of 
the insured, other than sole and unconditional pwner- 
ship, is described and covered. The clause is jdearly 
expressed and is free from any ambiguity. It j starts 
out by saying, ‘ 4 this policy, when covering on merchan¬ 
dise and other personal property.” (R. 55) The pol¬ 
icy does cover merchandise and other personal prop¬ 
erty. This is property in which the Steamboat) Com¬ 
pany has sole and unconditional ownership a^ must 
be the case from the policy provisions. And tfyen (in 
addition to merchandise and other personal property 
in which the corporation does have sole and uncondi¬ 
tional ownership) the clause proceeds to add tljat the 
policy “ shall also cover merchandise and oth^r per¬ 
sonal property,” either “ their own”—that is in j which 
they have sole and unconditional ownership—oi* mer¬ 
chandise which the insured has sold but has not been 
removed. The latter item is, of course, not property 
in which they have sole and unconditional ownership 
because they have sold it, although it has not been re¬ 
moved. Such property is also covered by the policy. 
And the policy continues “also on their interest in and 
on their legal liability for similar” ( i . e., such) “prop¬ 
erty held by them (as follows, viz:) in trust or oiji stor¬ 
age or for repairs.” The meaning of this is cle^r and 
free from any doubt or ambiguity and this meaning is 
that the policy is to cover, not only certain property 
owned outright or absolutely by the Steamboat Com¬ 
pany, but is also to cover (to a certain extent) other 
property not sold and which property is described 
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as property held by the Steamboat Company in trust 
or on storage or for repairs, but (and this is the im¬ 
portant thing) the latter class of property is not cov¬ 
ered in toto but the particular interest only of the 
Steamboat Company therein is covered, because the 
clause says that it is 4 ‘their interest in,” meaning, of 
course, the interest of the Norfolk and Washington 
Steamboat Company in the property, which is covered 
by the policy,—and also their legal liability for similar 
property held by them. 

It is thus perfectly clear as a matter of ordinary 
English and grammar and consistent with the con¬ 
ditions of the contract, that it is only the interest of 
the steamboat Company in property “held in trust 
or on storage or for repairs” and their legal liability 
for similar property which is covered by the policy. 

IV. 

THE LANGUAGE OF THE IN TRUST OR ON COM¬ 
MISSION CLAUSE IN THIS POLICY INDI¬ 
CATES AN INTENT TO LIMIT THE LIABIL¬ 
ITY OF THE COMPANY IN RESPECT TO 
PROPERTY NOT BELONGING TO THE AS¬ 
SURED. 

Appellants contend that the purpose of the “in 
trust” clause above quoted is to extend, rather than 
to restrict the coverage of the policy. We, on the other 
hand, contend that the stated language serves to more 
exactly define and limit that coverage. 

The word “also” is used because Freight only had 
been covered by previous clauses; without this clause 
there would have been no protection either for the 
warehouseman’s charges, nor indemnity for his loss, 
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if compelled to pay the shipper the value of the goods 
because of a fire caused by the warehousemans own 
negligence. 

Thus, Mr. Joyce says, Yol. 3, §1728: 

“The meaning of the words ‘in trust or on 
Commission ’ may be limited and controlled by 
the use of other words and clauses. Thus, where 
the insurance was upon ‘merchandise, the in¬ 
sured’s own, in trust or on Commission,’ fallowed 
by the clause ‘for which they are responsible,’ 
it was held that said clause controlled the rights 
of the parties, and that the policy did not cover 
goods deposited in bond for which the warehouse¬ 
men gave wharfingers’ warrants, deliverable to 
the persons named therein or assigns, upbn pay¬ 
ment of duty and warehouse charges, which goods 
were purchased by the assured from importers, 
who indorsed the warrants in blank and delivered 
them to the insured, who in time sold tjiem to 
others on credit under an agreement to have the 
goods cleared and delivered. For these g^pds the 
insured were in no way responsible to tjj>e pur¬ 
chasers in case of loss by fire, and were uf>der no 
obligations to have them insured, nor were the pur¬ 
chasers, either charged with the premiums nor in 
any way liable therefor, and the assured would 
not be aided in such case by the fact that they paid 
the purchasers the value of the goods destroyed 
by fire, since such payment must be held to 
have been voluntarily made under the circum¬ 
stances.” 

The English case referred to by Mr. Joyce kas re¬ 
cently been cited with approval in a Pennsylvaiiia case 
strikingly similar to the case at bar. 

In H arm on Mills vs. Flynn and Gray, 82 Pa. Superior 
Court 298 (1923) the policy covered “on any hnd all 
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property of every kind and description appertaining 
to or used by the assured in the equipment, operation, 
management and conduct of the business of the assured, 
principally bleaching, dyeing, drying and finishing fab¬ 
rics” and property of the assured held in trust or on 
consignment or sold but not removed, “or belonging 
to others for which the assured is liable, ’ ’ including 
the value of labor thereon. 

The Court held that while the term “in trust” does 
not mean a technical, legal trust, but does cover goods 
entrusted to the assured as bailee; nevertheless the use 
of the latter language “belonging to others, for which 
the assured is liable ’ ’ indicated that the intention of the 
parties to the contract was to limit the liability of the 
company in respect to property not belonging to the 
assured, and not to extend that liability. The Court says 
“That the intention of the parties to the insurance 
contracts w T as by these words to limit the liability of 
the company in respect to property not belonging to 
the assured it seems to be impossible to doubt. What 
other purpose would there be? Property ‘held in trust 
or on consignment or sold but not removed’ compre¬ 
hends all property of others, by whatever kind of title 
or on whatever terms or conditions it might be held. 
It follow’s that the clause ‘belonging to others for which 
the assured is liable’ is superfluous if it was meant, as 
plaintiff contends, to describe a distinct class of prop¬ 
erty of others covered by the policies. As stated in 
Joyce on Ins., section 1728, “The meaning of the words 
‘in trust or on commission’ may be limited and con¬ 
trolled by the use of other words and clauses. Such a 
limitation was contained in the policy in North British 
and Mercantile Ins. Co. vs. Moffat , 7 L. R. Com. P. 
(Eng) 25, which was ‘on merchandise, the assured’s 
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own, in trust or on commission, for which they are re¬ 
sponsible, etc . 9 It was contended in that case that the 
words ‘for which they are responsible 9 applied!only to 
to those immediately antecedent, viz. ‘on comxhission’ 
and that the insurance company was liable because the 
goods were held in trust. The court held that tfie limi¬ 
tation applied to goods in trust and goods on Commis¬ 
sion, that the case was one in which the insurance com¬ 
pany limited their liability to the responsibility of the 
assured, and that the goods in question for which the 
assured was not responsible were not covered by the 
policy. Manifestly, in the case at bar, the policies, 
by express terms, limit the liability of the companies 
to the liability of the assured. This is the purpose 
of the clause, ‘belonging to others for which the Assured 
is liable . 9 The clause can have no other purpose and 
would be meaningless and superfluous if not! so con¬ 
strued. ” j 

A era in, the use of the word ALSO in such a clause 
does not signify extension of an already partial cover¬ 
age on the article in question; it may just as wjell indi¬ 
cate the point of beginning of coverage on ap article 
which had at a prior time been covered, but which 
would not thereafter be covered except for the inser¬ 
tion of the “Also ,, clause. 

Thus, in Brooklyn C. Corporation vs. Fidelity-Phe- 
nix Fire Insurance Company, 200 N. Y. Supplement 
208 (1923), the policy covered property “owned by the 
assured or sold, but not removed, ALSO on (their) in¬ 
terest in, and (their) legal liability for property held 
by (them) in trust or on commission or in joint account 
with others or on storage or for repairs.” 

It was held that if the words “(their) interest in” 
had been omitted, the policy would have inurdd to the 
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benefit of plaintiff's bailor, but, with these words of 
limitation in, only plaintiff's interest as bailee was 
protected. 

It was further held that in view of the fact that if 
the plaintiff was insured only against his liability for 
his own negligence as bailee, and not on his contrac¬ 
tual obligation to be responsible for losses by riot and 
civil commotion, the insurer was receiving premiums 
on which there could never be any legal liability, it 
must be held that the words “legal liability" embraced 
contractual liability, which the plaintiff assumed on 
receipt of the goods from the owner, as well as the 
bailee's legal liability to the bailor for negligence. 

So in this case the test of the situation is whether 
there was any legal liability on the part of the Steam¬ 
boat Company to appellants: if there was a legal 
liability arising out of negligence, under the provisions 
of the bill of lading, then appellants would in a proper 
proceeding be entitled to recover against the insurance 
companies. There is no such legal liability, as is shown 
by the dismissal of the plaintiff's -suit at law against 
the Norfolk Boat, founded on negligence, (R. 48; ap¬ 
pellant’s brief, p. 3); so that it is submitted that ap¬ 
pellants themselves have furnished the clearest evi¬ 
dence that they are not covered by these policies. 

V. 

THERE IS NO EQUITY IN THE BILL 

The equity set up in the bill is limited to an effort 
to create a trust or to have an accounting. Anciently 
it was well said that “you cannot have an accounting 
of a vessel over the horizon. ’' 


How extraordinary is the situation in this cas^ when 
the plaintiff not only demands a greater coyerage 
than was in the minds of either of the parties to the 
contract, but also endeavors to declare a trus^; as to 
a fund which has not even been established! j It is, 
of course, true that, if the carrier had propeifiy col¬ 
lected proceeds from a policy, and these proceeds rep¬ 
resented an amount in excess of the carrier’s interest 
in the goods, then that fund in the hands of the farrier 
ought to be impressed with a trust in favor of the ship¬ 
per. Pennefeather vs. Baltimore Steampackef Com¬ 
pany, 58 Fed. 481. No such situation as this is pre¬ 
sented in this case. The undisclosed beneficiary en¬ 
deavors to create a trust in a fund arising out of a con¬ 
tract between two other persons, neither of whom 
intended that there should be any fund beyond what 
was necessary to protect the actual insured’s interest 
in or legal liability for goods on storage as j distin¬ 
guished from freight. 

See Washburn Crosby Co. v. Home Ins. Co. (blass.), 
85 N. E. 592. | 

The Steamboat Company owed no duty of ahy kind 
by contract or by law to Appellants to insure their 
property. And appellants never had any idea that the 
Steamboat Company was insuring their property, 
never requested the Company to do so, never phid any 
part of the premium, and never even had the slightest 
right to expect or require the Steamboat Company to 
insure their goods as warehouseman. It is entirely 
clear that appellants had no right to sue either at law 
or in equity under the fire insurance policies in this 
case, and equally clear that they have no riglit to re¬ 
quire the assured, the Norfolk and Washington; Steam- 
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boat Company, to sue on the policy for the benefit of 
appellants. No trust is available to them. 

Respectfully submitted, 

Walter C. Clephane, 
Gilbeet L. Hall, 

George Ross Veazey, 

Attorneys for the Appellee Insurance Companies. 



